
 
NOTICE OF A REGULAR MEETING 

THE BRENHAM CITY COUNCIL 
THURSDAY AUGUST 1, 2013 AT 1:00 P.M. 

SECOND FLOOR CITY HALL 
COUNCIL CHAMBERS  

200 W. VULCAN 
BRENHAM, TEXAS 

 
 
1. Call Meeting to Order 
 
2. Invocation and Pledges to the US and Texas Flags – Councilmember Goss 
 
3. 3-a. Service Recognitions  

 Brian E. Smith – Street Department – 5 years 
 
 3-b. Awards 

  GFOA Distinguished Budget Presentation Award  
o Fourth Consecutive Year 

 
4. Citizens Comments 
 
 
CONSENT AGENDA 
 
5. Statutory Consent Agenda 
The Statutory Consent Agenda includes non-controversial and routine items that Council may act on with one single 
vote.  A councilmember may pull any item from the Consent Agenda in order that the Council discuss and act upon 
it individually as part of the Regular Agenda. 
 

5-a. Minutes from the July 11, 2013, July 17, 2013 Budget Workshop, July 18, 
2013 Budget Workshop, and July 19, 2013 Budget Workshop City Council 
meetings               Page 1-18 

 
5-b. Discuss and Possibly Act Upon Ordinance No. O-13-015 on Its Second 

Reading to Repeal Ordinance O-07-014 and Grant a Non-Exclusive 
Franchise to Texas Commercial Waste to Operate a Roll-Off Container 
Service for Residents, Businesses, and Industries Inside Brenham City Limits 

               Page 19-30 
  



 
5-c. Discuss and Possibly Act Upon Ordinance No. O-13-016 on Its Second 

Reading to Repeal Ordinance O-07-015 and Grant a Non-Exclusive 
Franchise to Allied Waste Management to Operate a Roll-Off Container 
Service for Residents, Businesses, and Industries Inside Brenham City Limits 

               Page 31-42 
 
 
WORK SESSION 
 
6. Presentation of the Second and Third Quarter Report by the Washington County 

Convention and Visitors Bureau            Page 43-69 
 
7. Discussion and Presentation on Final Proposed Budget for Fiscal Year Beginning 

October 1, 2013 and Ending September 30, 2014               Page 70 
 
 

PUBLIC HEARING 
 
8. Public Hearing Concerning a Text Amendment to Part 1, Section 5.02 (Definitions), 

(53) Dwelling, Detached, of Appendix A: Zoning of the City of Brenham’s Code of 
Ordinances, Establishing 750 Square Feet as the Minimum Square Footage Allowed for 
Single Family Detached Dwellings on Individual Lots              Page 71 
 
 

REGULAR AGENDA 
 
9. Discuss and Possibly Act Upon a Text Amendment to Part 1, Section 5.02 

(Definitions), (53) Dwelling, Detached, of Appendix A: Zoning of the City of 
Brenham’s Code of Ordinances, Establishing 750 Square Feet as the Minimum 
Square Footage Allowed for Single Family Detached Dwellings on Individual Lots  

                Page 72-76 
 
10. Discuss and Possibly Act Upon a Request from the Main Street Board for the 

Approval of the Renewal of a Reserved Parking Space for Hospice Boutique  
                     Page 77 
 
11. Discuss and Possibly Act Upon the Appointment of a New Member to the Main 

Street Board               Page 78-81 
 
12. Discuss and Possibly Act Upon a Recommendation from the Library Advisory 

Board Regarding the 2012 Contract with Komatsu Architecture for the City of 
Brenham’s Library Assessment and Masterplan Design       Page 82-108 

  



13. Discuss and Possibly Act Upon a One (1) Year Extension of the Contract with 
Alexander Oil Company, in Accordance with the Bid Specifications of Bid No. 12-
009, for Gasoline and Diesel Fuel for the City’s Vehicle and Equipment Fleet, and 
Authorize the Mayor to Execute Any Necessary Documentation  Page 109-115 

 
14. Discuss and Possibly Act Upon an Interlocal Agreement between the Brazos Valley 

Council of Governments (BVCOG) and the Brazos Valley Wide Area 
Communications System (BVWACS) Parties Approving BVCOG to be the 
Managing Entity of the Brazos Valley Wide Area Communications System and 
Authorize the Mayor to Execute Any Necessary Documentation   Page 116-132 

 
15. Discuss and Possibly Act Upon an Interlocal Agreement Between the City of Bryan, 

City of College Station, City of Brenham, Brazos County, Washington County and 
Texas A & M University Relating to the Operation and Maintenance of the Brazos 
Valley Wide Area Communications System (BVWACS) and Authorize the Mayor to 
Execute Any Necessary Documentation       Page 133-190 

 
16. Discuss and Possibly Act Upon an Interlocal Agreement Between the Brazos Valley 

Council of Governments (BVCOG) and the City of Brenham for E9-1-1 Public 
Safety Answering Point Services and Authorize the Mayor to Execute Any 
Necessary Documentation         Page 191-213 

 
17. Discuss and Possibly Act Upon the Acceptance of a Donation in the Amount of 

$25,000.00 to the Brenham Police Department and Authorize the Mayor to Execute 
Any Necessary Documentation               Page 214 

 
18. Discuss and Possibly Act Upon an Interlocal Cooperation Agreement Between the 

City of Brenham and the Region 6 Education Service Center (ESC6) for the Use of 
Fiber and Installation of Wireless Equipment on a City of Brenham Radio 
Transmission Tower        Page 215-224 

 
 

EXECUTIVE SESSION 
 
19. Section 551.072, Texas Government Code – Deliberation Regarding Real Property –

Discussion Regarding the Purchase of Real Estate for Future Municipal 
Improvements                 Page 225 

  
 
RE-OPEN REGULAR AGENDA 
 
20. Discuss and Possibly Act Upon the Purchase of Real Estate for Future Municipal 

Improvements                 Page 226 
  

  



 
Administrative/Elected Officials Reports:  Reports from City Officials or City staff regarding items of community interest, 
including expression of thanks, congratulations or condolences; information regarding holiday schedules; honorary or salutary 
recognitions of public officials, public employees or other citizens; reminders about upcoming events organized or sponsored by 
the City; information regarding social, ceremonial, or community events organized or sponsored by a non-City entity that is 
scheduled to be attended by City officials or employees; and announcements involving imminent threats to the public health and 
safety of people in the City that have arisen after the posting of the agenda. 

 
 
21. Administrative/Elected Officials Report 
 
 
Adjourn 
 
Executive Sessions: The City Council for the City of Brenham reserves the right to convene into executive session at any time 
during the course of this meeting to discuss any of the matters listed, as authorized by Texas Government Code, Chapter 551, 
including but not limited to §551.071 – Consultation with Attorney, §551.072 – Real Property, §551.073 – Prospective Gifts, 
§551.074 - Personnel Matters, §551.076 – Security Devices, §551.086 -  Utility Competitive Matters, and §551.087 – Economic 
Development Negotiations. 

 
 

CERTIFICATION 
 

I certify that a copy of the August 1, 2013 agenda of items to be considered by the City of Brenham City 
Council was posted to the City Hall bulletin board at 200 W. Vulcan, Brenham, Texas on July 29, 2013 at 
12:30 PM. 
 
 
 
 

Amanda Klehm 
Deputy City Secretary 
 
 
 
Disability Access Statement:  This meeting is wheelchair accessible.  The accessible entrance is located at the 
Vulcan Street entrance to the City Administration Building.  Accessible parking spaces are located adjoining the 
entrance.  Auxiliary aids and services are available upon request (interpreters for the deaf must be requested twenty-
four (24) hours before the meeting) by calling (979) 337-7567 for assistance. 
 
 
 
I certify that the attached notice and agenda of items to be considered by the City Council was removed by me from 
the City Hall bulletin board on the ________ day of ___________________, 2013 at __________ AM PM. 
 
 
 
 
___________________________________ ___________________________________ 
Signature Title 



Brenham City Council Minutes 
 

A regular meeting of the Brenham City Council was held on July 11, 2013 beginning at 
1:00 p.m. in the Brenham City Hall, City Council Chambers, at 200 W. Vulcan Street, Brenham, 
Texas. 
 
Members present: 

 
Mayor Pro Tem Gloria Nix 
Councilmember Mary E. Barnes-Tilley 
Councilmember Andrew Ebel 
Councilmember Danny Goss 
Councilmember Keith Herring 
Councilmember Weldon Williams, Jr. 

 
Members absent: 

 
Mayor Milton Y. Tate, Jr. 
 

Others present: 
 
City Manager Terry K. Roberts, Assistant City Manager Kyle Dannhaus, City Attorney 
Cary Bovey, Deputy City Secretary Amanda Klehm, Chief Financial Officer Carolyn 
Miller, Stacy Hardy, Kaci Konieczny, Darlene Konieczny, Fire Chief Ricky Boeker, 
Police Chief Rex Phelps, Billy Rich, Trey Gully, Judson Hall, Mike Davis, Carl 
Wiesepape, Development Services Director Julie Fulgham, Kim Hodde, Jennifer 
Eckermann, Public Utilities Lowell Ogle, Pam Ruemke, Stephen Draehn, and Grant 
Lischka 
 

Citizens present: 
 
Wendy Frazier, Amos McDonald, Sara Parker, Perry Thomas, Angela Cowan, Tracy 
Tate, and Don Boecker 
 

Media Present: 
 

Arthur Hahn, Brenham Banner Press; Frank Wagner, KWHI 
 

1. Call Meeting to Order 
 
2. Invocation and Pledges to the US and Texas Flags – Councilmember Williams 
 
3. 3-a. New Employees 

 David Andras – Police Department 
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 3-b. Service Recognitions  
 Michael Davis – Police Department – 20 years 
 Carl Wiesepape – Police Department – 25 years 

 
 
4. Citizens Comments 
 
  There were no citizen comments. 
 
 
CONSENT AGENDA 
 
5. Statutory Consent Agenda 
 

5-a. Minutes from the June 6, 2013, June 6, 2013 Special Meeting, and June 20, 
2013 City Council Meetings 

 
5-b. Discuss and Possibly Act Upon Ordinance No. O-13-012 on Its Second 

Reading Amending Chapter 8, Fire Protection and Prevention, of the Code 
of Ordinances of the City of Brenham, Texas by Amending Article IV, 
Substandard Buildings and Structures 

 
5-c. Discuss and Possibly Act Upon Ordinance No. O-13-013 on Its Second 

Reading Prohibiting Turns Into and Left Turns Out of the Connector 
Driveway of Alton Elementary School 

 
5-d. Discuss and Possibly Act Upon Ordinance No. O-13-014 on Its Second 

Reading Amending Chapter 6, Buildings and Structures, of the Code of 
Ordinances of the City of Brenham to Amend Article X, Swimming Pools 

 
A motion was made by Councilmember Herring and seconded by Councilmember 

Barnes-Tilley to approve the Statutory Consent Agenda Item 5-a. minutes from the June 6, 2013, 
June 6, 2013 Special Meeting, and June 20, 2013 City Council Meetings, 5-b. Ordinance No. O-
13-012 amending Article IV, Substandard Buildings and Structures, 5-c. Ordinance No. O-13-
013 prohibiting turns into and left turns out of the connector driveway of Alton Elementary 
School, and 5-d. Ordinance No. O-13-014 amending Article X, Swimming Pools.  
 

Mayor Pro Tem Nix called for a vote. The motion passed with Council voting as follows:  
 

Mayor Milton Y. Tate, Jr.     Absent  
Mayor Pro Tem Gloria Nix     Yes  
Councilmember Andrew Ebel    Yes  
Councilmember Danny Goss     Yes  
Councilmember Keith Herring    Yes 
Councilmember Mary E. Barnes-Tilley ` Yes 
Councilmember Weldon Williams    Yes 
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WORK SESSION 
 
 
6. Discuss and Review the FY2012-13 Second Quarter Financial Report  
 

Chief Financial Officer Carolyn Miller presented this item. Miller discussed the FY2012-
13 second quarter financial report. Miller advised Council that the City has experienced 
favorable performance with positive net revenues over expenditures in the General, Electric, 
Gas, and Sanitation funds. Miller explained the Water and Wastewater Funds experienced net 
losses for the quarter due to primarily to lower utility revenues. Miller provided Council with the 
following financial performance summary. 
 
 

 
 

Fund 

2nd QTR Actual Performance 

Revenues Expenditures 
Net Revenues 

(Expenditures) 
General Fund $          7,613,380 $         7,424,353 $         189,027 
Electric Fund 10,672,689 10,390,773 281,916 
Gas Fund 1,648,490 1,568,244 80,246 
Water Fund 2,322,032 2,419,021 (96,989) 
Wastewater Fund 1,750,586 1,781,810 (31,224) 
Sanitation Fund 1,613,830 1,550,898 62,932 

 
 
REGULAR AGENDA 
 
 
7. Discuss and Possibly Act Upon RFP No. 13-008 for Bank Depository Services and 

Authorize the Mayor to Execute any Necessary Documentation  
 

Chief Financial Officer Carolyn Miller presented this item. Miller stated in May, the City 
solicited proposals for bank depository services for a two year period in accordance with City 
charter. Miller explained the City received four proposals for banking services in response to the 
Request for Proposal (RFP), which included: BBVA Compass, Capital One, JPMorgan Chase, 
and Wells Fargo. Miller stated Linda Patterson with Patterson & Associates assisted with the 
RFP process and the analysis of bank depository service proposals. 

 
Miller stated the purpose of this analysis was to find the most cost effective and efficient 

banking situation for the City which provided all the necessary services. Miller explained on a 
fee basis BBVA Compass was materially the lowest and the materially higher ECR rates in the 
projected two year period give BBVA a natural advantage. Miller stated Patterson & Associates 
recommended that the City award the banking services contract to BBVA Compass. 
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A motion was made by Councilmember Williams and seconded by Councilmember 

Barnes-Tilley to award RFP No. 13-008 for Bank Depository Services to BBVA Compass for a 
period commencing August 1, 2013 through July 31, 2015 and authorize the Mayor Pro Tem to 
sign any necessary documentation.  

 
Councilmember Herring abstained from the vote. 

 
Mayor Pro Tem Nix called for a vote. The motion passed with Council voting as follows:  

 
Mayor Milton Y. Tate, Jr.     Absent  
Mayor Pro Tem Gloria Nix     Yes  
Councilmember Andrew Ebel    Yes  
Councilmember Danny Goss     Yes  
Councilmember Keith Herring    Abstain 
Councilmember Mary E. Barnes-Tilley ` Yes 
Councilmember Weldon Williams    Yes 

 
 
8. Discuss and Possibly Act Upon an Audit Engagement Letter from Seidel, Schroeder 

& Company to Perform an Audit for the Fiscal Year Ending September 30, 2013 
and Authorize the Mayor to Execute Any Necessary Documentation  

 
Controller Stacy Hardy presented the proposed audit engagement letter from Seidel, 

Schroeder & Company for the fiscal year ending September 30, 2013. Hardy stated that the audit 
fee estimate, which slightly increased from last year due to changes in auditing standards in the 
area of regulatory compliance, is a reasonable amount due to the complexity of the City’s 
financial activities. 
 

A motion was made by Councilmember Barnes-Tilley and seconded by Councilmember 
Ebel to approve an audit engagement letter from Seidel, Schroeder & Company to perform an 
audit for the fiscal year ending September 30, 2013 and authorize the Mayor Pro Tem to execute 
any necessary documentation.  
 

Councilmember Goss abstained from the vote. 
 
Mayor Pro Tem Nix called for a vote. The motion passed with Council voting as follows:  

 
Mayor Milton Y. Tate, Jr.     Absent  
Mayor Pro Tem Gloria Nix     Yes  
Councilmember Andrew Ebel    Yes  
Councilmember Danny Goss    Abstain 
Councilmember Keith Herring    Yes 
Councilmember Mary E. Barnes-Tilley ` Yes 
Councilmember Weldon Williams    Yes 
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9. Discuss and Possibly Act Upon an Ordinance on Its First Reading to Repeal 

Ordinance O-07-014 and Grant a Non-Exclusive Franchise to Texas Commercial 
Waste to Operate a Roll-Off Container Service for Residents, Businesses, and 
Industries Inside Brenham City Limits  

 
Deputy City Secretary Amanda Klehm presented this item. Klehm handed out a revised 

Ordinance that has changes that were not included in the original agenda packet. Klehm stated 
the major changes include updating the general language, getting all of the Sanitation Franchises 
on the same expiration date each year, rates to be charged, payments to the City, access to 
records and reporting, placement of containers, interruption of service or default, and further 
explaining the issue of containers on the street to state if damage to the street occurs, the 
franchisee will be responsible for the street repair.  

 
A motion was made by Councilmember Barnes-Tilley and seconded by Councilmember 

Goss to approve an Ordinance on its first reading to repeal O-07-014 and grant a Non-Exclusive 
Franchise to Texas Commercial Waste to Operate a Roll-Off Container Service for Residents, 
Businesses, and Industries inside Brenham City Limits.  
 

Mayor Pro Tem Nix called for a vote. The motion passed with Council voting as follows:  
 

Mayor Milton Y. Tate, Jr.     Absent  
Mayor Pro Tem Gloria Nix     Yes  
Councilmember Andrew Ebel    Yes  
Councilmember Danny Goss     Yes  
Councilmember Keith Herring    Yes 
Councilmember Mary E. Barnes-Tilley ` Yes 
Councilmember Weldon Williams    Yes 

 
 
10. Discuss and Possibly Act Upon an Ordinance on Its First Reading to Repeal 

Ordinance O-07-015 and Grant a Non-Exclusive Franchise to Allied Waste 
Management to Operate a Roll-Off Container Service for Residents, Businesses, and 
Industries Inside Brenham City Limits  

 
Deputy City Secretary Amanda Klehm presented this item. Klehm handed out a revised 

Ordinance that has changes that were not included in the original agenda packet. Klehm stated 
the major changes include updating the general language, getting all of the Sanitation Franchises 
on the same expiration date each year, rates to be charged, payments to the City, access to 
records and reporting, placement of containers, interruption of service or default, and further 
explaining the issue of containers on the street to state if damage to the street occurs, the 
franchisee will be responsible for the street repair. 
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A motion was made by Councilmember Goss and seconded by Councilmember Ebel to 

approve an Ordinance on its first reading to repeal Ordinance O-07-015 and grant a non-
exclusive franchise to Allied Waste Management to operate a Roll-Off Container Service for 
Residents, Businesses, and Industries inside Brenham City Limits.  
 

Mayor Pro Tem Nix called for a vote. The motion passed with Council voting as follows:  
 

Mayor Milton Y. Tate, Jr.     Absent  
Mayor Pro Tem Gloria Nix     Yes  
Councilmember Andrew Ebel    Yes  
Councilmember Danny Goss     Yes  
Councilmember Keith Herring    Yes 
Councilmember Mary E. Barnes-Tilley ` Yes 
Councilmember Weldon Williams    Yes 

 
 
11. Discuss and Possibly Act Upon Change Order No. 1 and Authorize Final Payment 

to Hubco, Inc. for the 2012 Collector Street HMAC Overlay Project and Authorize 
the Mayor to Execute Any Necessary Documentation  

 
City Engineer Grant Lischka presented this item. Lischka stated HUBCO, Inc. has 

completed the work on the 2012 Collector Street HMAC Overlay Project. Lischka explained the 
construction came in $38,996.00 under the original contract amount of $1,107,054.30 for a 
revised contract amount of $1,068,058.30, which was due to an adjustment of quantities, mostly 
in the amount of HMAC pavement.   
 

A motion was made by Councilmember Goss and seconded by Councilmember Herring 
to approve Change Order No. 1 and authorize final payment to Hubco, Inc. for the 2012 
Collector Street HMAC Overlay Project in the amount of $53,407.93 and authorize the Mayor to 
execute any necessary documentation.  
 

Mayor Pro Tem Nix called for a vote. The motion passed with Council voting as follows:  
 

Mayor Milton Y. Tate, Jr.     Absent  
Mayor Pro Tem Gloria Nix     Yes  
Councilmember Andrew Ebel    Yes  
Councilmember Danny Goss     Yes  
Councilmember Keith Herring    Yes 
Councilmember Mary E. Barnes-Tilley ` Yes 
Councilmember Weldon Williams    Yes 
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12. Discuss and Possibly Act Upon Approval of Resolution No. R-13-011 Adopting an 

Incentive Grant Reimbursement Program  
 

Main Street Manager Jennifer Eckermann presented this item. Eckermann stated the 
Main Street Board is requesting approval of a Resolution adopting an Incentive Grant 
Reimbursement Program as an economic development tool making limited grant funds available 
for downtown building and site improvements. Eckermann explained the program would benefit 
the City of Brenham by making Downtown more attractive, increasing the economic vitality of 
the buildings, increasing sales tax and property values while preserving and enhancing 
Brenham’s architectural and cultural history. 

Citizen John Young expressed his opposition against the Downtown Incentive Grant 
because the City is putting a lot of money into Downtown and not helping him with the remodel 
of his building, which is located in Brenham yet not in the Downtown area. Young wants to 
know if there is something that can be done for others who generate tax dollars through their 
businesses, but who are not located in the Downtown area. Young stated he has seven (7) 
commercial real estate properties and he has had to put all of his own money into remodeling 
them. Young stated he thinks the Downtown Incentive Program should be a loan, not a grant. 
Young expressed that he thinks tax money should be used in other ways to bring more money 
and people into Brenham. 

 
Jennifer Eckermann stated since they started the Main Street program in 1999, the 

property values Downtown have increased approximately 55% since the program’s beginning. 
 
Councilmember Goss questioned funding for this program. Goss questioned the purpose 

of the vote on today’s item was solely to adopt the program, not for funding. Eckermann stated 
Goss was correct, the Resolution was for the policy side of the program only. Eckermann 
explained the funding will be budgeted. Eckermann stated there are two components to the 
program: policy and funding. Eckermann explained by State Law, the City has to first adopt a 
policy and then find funding. Eckermann stated the Council can deny funding at budget time, if 
they wish to do so. 

 
Mayor Pro Tem Nix questioned if the Grant Program is a matching program. Eckermann 

explained it is a matching program where the business owner must match the amount of the grant 
out of their own funds. 
 

A motion was made by Councilmember Barnes-Tilley and seconded by Councilmember 
Herring to approve Resolution No. R-13-011 adopting an incentive grant reimbursement 
program.  
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Mayor Pro Tem Nix called for a vote. The motion passed with Council voting as follows:  

 
Mayor Milton Y. Tate, Jr.     Absent  
Mayor Pro Tem Gloria Nix     Yes  
Councilmember Andrew Ebel    Yes  
Councilmember Danny Goss     Yes  
Councilmember Keith Herring    Yes 
Councilmember Mary E. Barnes-Tilley ` Yes 
Councilmember Weldon Williams    Yes 

 
 
13. Discuss and Possibly Act Upon an Ordinance on its First Reading Authorizing the 

Abandonment of the Unimproved Right-of-Way as Shown on the Ewing Subdivision 
Plat and Located Near the Intersection of Old Chappell Hill Road and Carrington 
Lane in Brenham, Texas  

 
Development Services Director Julie Fulgham presented this item. Fulgham stated 

Donald Boecker, Ernest Lott, Peggy Williams, Danny Wilson, and Mabel Wills own property 
that abuts an unimproved right-of-way named Ewing Street on the W. R. Ewing subdivision plat 
filed on April 12, 1919. Fulgham explained that these property owners have submitted a request 
to abandon this unimproved right-of-way, as depicted on Exhibit “A” in the ordinance. Fulgham 
stated that Staff recommends approving this abandonment subject to a replat being filed to 
include the abandoned right-of-way as well as the rear yards (and separately platted lots) of the 
platted lots owned by the requestors being submitted to match property ownership lines. 
Fulgham stated the ordinance will take effect once a subdivision replat meeting this criterion is 
approved by the Planning and Zoning Commission. 

 
Councilmember Williams questioned how there is a plot that is unknown. Fulgham stated 

information gets lost over time and she is working with Mr. Dilworth to get this resolved. 
Fulgham stated if ownership is not found or the Planning and Zoning does not approve in 120 
days, then the abandonment will be voided; however, if it is approved, then there will be a replat. 

 
Councilmember Goss questioned regarding landlocked properties. Fulgham explained 

that there are no property owners that are landlocked. Fulgham stated she has been working with 
Jon Hodde to pull all deeds and they cannot find any properties that are landlocked. 
Councilmember Goss questioned why this matter was coming to Council before Planning and 
Zoning? City Attorney Cary Bovey stated Council must abandon the right-of-way before it goes 
to Planning and Zoning. Bovey explained this is a special instance where Planning and Zoning 
cannot approve a replat before the right-of-way is abandoned by Council. Councilmember Goss 
would like the replat document to come back to Council, if the property is replatted. 
  

City Council Meeting  
July 11, 2013 

8



 
Councilmember Goss questioned Mr. Boecker’s intent for the property. Citizen Don 

Boecker stated he wants to sell the property and the property will be plotted how the City 
explains in the zoning rules in as many lots as possible (up to 5). Councilmember Goss would 
like Fulgham to present Council with preliminary plat of property when she brings back the 
Ordinance for 2nd reading.  
 

A motion was made by Councilmember Herring and seconded by Councilmember 
Barnes-Tilley to approve an Ordinance on its first reading authorizing the abandonment of the 
unimproved right-of-way as shown on the Ewing Subdivision Plat and located near the 
intersection of Old Chappell Hill Road and Carrington Lane in Brenham, Texas with changes.   
 

Mayor Pro Tem Nix called for a vote. The motion passed with Council voting as follows:  
 

Mayor Milton Y. Tate, Jr.     Absent  
Mayor Pro Tem Gloria Nix     Yes  
Councilmember Andrew Ebel    Yes  
Councilmember Danny Goss     Yes  
Councilmember Keith Herring    Yes 
Councilmember Mary E. Barnes-Tilley ` Yes 
Councilmember Weldon Williams    Yes 

 
 
14. Administrative/Elected Officials Report 
 
 City Manager Terry Roberts reported on the following: 

 A memo was placed around the Dias of upcoming meeting dates relating to the 
tax rate and budget special Council meetings. 

 Budget Workshops will be held July 17th, 18th, and 19th at 8:30am in Conference 
Room 2-A. Breakfast will be served at 8:00am each morning. 

 At this point, there are no matters to be discussed at the regular scheduled Council 
meeting on Thursday, July 18th. 

 Next regular Council meeting will be August 1st. 
 Two special Council meetings will be August 29th and September 16th 
 Tomorrow is the Chamber Forum and the City was able to get their money back 

on the table. 
 Council photo has been rescheduled for October 3rd. 
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The meeting was adjourned. 
 
 
 
_________________________________ 
Milton Y. Tate, Jr. 
Mayor 
 
 
 
 
_________________________________ 
Amanda Klehm 
Deputy City Secretary 
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Brenham City Council Budget Workshop Minutes 
 

A budget workshop meeting of the Brenham City Council was held on July 17, 2013 
beginning at 8:30 a.m. in the Brenham City Hall in Conference Room 2-A, at 200 W. Vulcan 
Street, Brenham, Texas. 
 
Council members present: 

 
Mayor Pro Tem Gloria Nix 
Councilmember Mary E. Barnes-Tilley 
Councilmember Andrew Ebel 
Councilmember Danny Goss 
Councilmember Keith Herring 
Councilmember Weldon Williams, Jr. 
 

Council members absent: 
 
Mayor Milton Y. Tate, Jr. 
 

City staff members present: 
 
City Manager Terry Roberts, Assistant City Manager Kyle Dannhaus, Deputy City 
Secretary Amanda Klehm, Chief Financial Officer Carolyn Miller, Stacy Hardy, Kaci 
Konieczny, Development Services Director Julie Fulgham, Public Works Director Dane 
Rau, Public Utilities Director Lowell Ogle, Dane Bybee, Wanda Kramer, Debbie Gaffey, 
Alton Sommerfield, Ande Bostain, Bobby Keene, and Grant Lischka 

Citizens present: 
 
None 
 

Media Present: 
 
Arthur Hahn, Brenham Banner Press; Frank Wagner, KWHI 
 

 
1. Mayor Pro Tem Nix called the meeting to order 
 
2. FY2013-14 Budget Workshop Discussion 
 

City Manager Terry Roberts welcomed Council and then turned the meeting over to 
Public Utilities Director Lowell Ogle and Debbie Gaffey to present the FY2013-14 Electric 
Fund, Gas Fund, Water Fund, and Wastewater Fund Budgets. Public Works Director Dane Rau 
presented the FY2013-14 Sanitation Fund Budget. 
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The following information was presented: 

• Electric Fund  
o Dept 132 – Utility Billing (presented by Wanda Kramer) 
o Dept 160 – Public Utilities (presented by Lowell Ogle) 
o Dept 132 – Electric (presented by Alton Sommerfield) 

• Gas Fund  
o Dept 162 – Gas (presented by Ande Bostain) 

• Water Fund  
o Dept 163 – Water Treatment (presented by Dane Bybee) 
o Dept 164 – Water Construction (presented by Dane Bybee) 

• Wastewater Fund 
o Dept 165 – Wastewater Construction (presented by Bobby Keene) 
o Dept 166 – Wastewater Treatment (presented by Bobby Keene) 

• Sanitation Fund  
o Dept 042 – Transfer Station (presented by Dane Rau) 
o Dept 043 – Collections Station (presented by Dane Rau) 
o Dept 140 – Recycling (presented by Dane Rau) 
o Dept 142 – Residential Collection (presented by Dane Rau) 

 
 
The meeting was adjourned. 
 
 
 
 
__________________________________ 
Milton Y. Tate, Jr. 
Mayor  
 
 
 
 
___________________________________ 
Amanda Klehm 
Deputy City Secretary 
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Brenham City Council Budget Workshop Minutes 
 

A budget workshop meeting of the Brenham City Council was held on July 18, 2013 
beginning at 8:30 a.m. in the Brenham City Hall in Conference Room 2-A, at 200 W. Vulcan 
Street, Brenham, Texas. 
 
Council members present: 

 
Mayor Milton Y. Tate, Jr. 
Mayor Pro Tem Gloria Nix 
Councilmember Mary E. Barnes-Tilley 
Councilmember Andrew Ebel 
Councilmember Danny Goss 
Councilmember Keith Herring 
Councilmember Weldon Williams, Jr. 
 

Council members absent: 
 

 None 
 
City staff members present: 

 
City Manager Terry Roberts, Assistant City Manager Kyle Dannhaus, Deputy City 
Secretary Amanda Klehm, Chief Financial Officer Carolyn Miller, Kaci Konieczny, Fire 
Chief Ricky Boeker, Deputy Fire Chief Alan Finke, Police Chief Rex Phelps, Amanda 
Carker, Development Services Director Julie Fulgham, Kim Hodde, Public Works 
Director Dane Rau, Leslie Kelm, Casey Redman, Dewayne Lucius, Gary Jeter, Pam 
Ruemke, and Grant Lischka 
 

Citizens present: 
 
None 
 

Media Present: 
 
None 
 

 
1. Mayor Tate called the meeting to order 
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2. FY2013-14 Budget Workshop Discussion 
 

City Manager Terry Roberts welcomed Council and then turned the meeting over to 
Budget Manager Kaci Konieczny to present the FY2013-14 General Fund Budget. Police Chief 
Rex Phelps presented the Police Department Budget. Fire Chief Ricky Boeker presented the Fire 
Department Budget. Communications Manager Pam Ruemke presented the Communications 
Budget. Information Technology Manager Gary Jeter presented the Information Technology 
Budget. Development Services Director Julie Fulgham presented the Development Services 
Budget. Public Works Director Dane Rau presented the Public Works Budget. City Engineer 
Grant Lischka presented the Airport Budget. 
 

The following departmental budgets were presented: 
• Public Safety 

o Dept. 151 – Police & Code Enforcement (presented by Rex Phelps) 
o Dept. 154 – Animal Control/Shelter (presented by Rex Phelps and 

Amanda Carker) 
o Fund 229 – Criminal Law Enforcement (presented by Carolyn Miller) 
o Dept. 152 – Fire/EOC (presented by Ricky Boeker) 
o Fund 221 – Emergency Management Grants (presented by Carolyn Miller) 
o Fund 235 – Fire Department Grants (presented by Carolyn Miller) 

• Communications 
o Dept. 150 – Communications (presented by Pam Ruemke) 

• Information Technology 
o Dept. 172 - Information Technology (presented by Gary Jeter) 

• Development Services 
o Dept. 122 – Development Services (presented by Julie Fulgham) 
o Dept. 125 – Main Street (presented by Jennifer Eckermann) 

• Public Works 
o Dept. 167 – Public Works (presented by Dane Rau) 
o Dept. 131 – Maintenance (presented by DeWayne Lucius) 
o Dept. 141 – Streets (presented by Leslie Kelm) 
o Fund 237 – Streets/Drainage Improvements (presented by Carolyn Miller) 
o Dept. 144 – Parks (presented by Casey Redman) 
o Fund 234 – Parks Capital Improvements (presented by Carolyn Miller) 

• Airport 
o Dept 148 – Airport (presented by Kim Hodde and Grant Lischka) 
o Fund 203 – Airport Capital Improvements (presented by Carolyn Miller) 
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The meeting was adjourned. 
 
 
 
 
__________________________________ 
Milton Y. Tate, Jr. 
Mayor  
 
 
 
 
___________________________________ 
Amanda Klehm 
Deputy City Secretary 
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Brenham City Council Budget Workshop Minutes 
 

A budget workshop meeting of the Brenham City Council was held on July 19, 2013 
beginning at 8:30 a.m. in the Brenham City Hall in Conference Room 2-A, at 200 W. Vulcan 
Street, Brenham, Texas. 
 
Council members present: 

 
Mayor Milton Y. Tate, Jr. 
Mayor Pro Tem Gloria Nix 
Councilmember Mary E. Barnes-Tilley 
Councilmember Andrew Ebel 
Councilmember Danny Goss 
Councilmember Keith Herring 
Councilmember Weldon Williams, Jr. 
 

Council members absent: 
 

 None 
 
City staff members present: 

 
City Manager Terry Roberts, Assistant City Manager Kyle Dannhaus, City Secretary 
Jeana Bellinger, Deputy City Secretary Amanda Klehm, Chief Financial Officer Carolyn 
Miller, Kaci Konieczny, Wende Ragonis, Susan Nienstedt, Fire Chief Ricky Boeker, 
Police Chief Rex Phelps, Public Works Director Dane Rau, Leslie Kelm, Gary Jeter, 
Janie Mehrens, Pam Ruemke, and Grant Lischka 
 

Citizens present: 
 
Betty Fortner and Teddy Boehm 
 

Media Present: 
 
None 
 

 
1. Mayor Tate called the meeting to order 
 
 
2. FY2013-14 Budget Workshop Discussion 
 

City Manager Terry Roberts opened the workshop. Roberts then turned the meeting over 
to Administrative Services Manager Wende Ragonis to present the FY2013-14 Purchasing and 
Library Budgets. City Secretary Jeana Bellinger presented the Administration Budget. Chief 
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Financial Officer Carolyn Miller presented the Municipal Court Budget, Finance Budget, Special 
Revenue Funds and Debt Service/Capital Projects Review. Human Resources Manager Susan 
Nienstedt presented the Human Resources Budget. Risk Management Manager Janie Mehrens 
presented the Risk Management Budget and Workers Compensation Fund. Recreation 
Superintendent Jamie Maurer presented the Recreation and Aquatics Budget. Assistant City 
Manager Kyle Dannhaus presented the Central Fleet Fund. 
 

The following budgets were presented: 
• Administrative Services 

o Dept 135 - Purchasing/Warehouse (presented by Wende Ragonis) 
o Dept 146 – Library (presented by Wende Ragonis) 

• Administration 
o Dept 121 – Administration (presented by Jeana Bellinger) 

• Municipal Courts 
o Dept 155 – Municipal Courts (presented by Carolyn Miller) 

• Human Resources 
o Dept 123 – Human Resources (presented by Susan Nienstedt) 

• Finance 
o Dept 133 – Finance (presented by Carolyn Miller) 
o Dept 133 – Risk Management (presented by Janie Mehrens) 
o Fund 500 – Workers’ Compensation Fund (presented by Janie Mehrens) 

• Recreation and Aquatics 
o Dept 049 – Recreation (presented by Jamie Maurer) 
o Dept 149 – Aquatic Center (presented by Jamie Maurer) 

• Special Revenue Funds 
o Funds109/110 – Hotel/Motel (presented by Carolyn Miller) 
o Fund 232 – Donation Fund (presented by Carolyn Miller) 
o Fund 236 – Equipment Fund (presented by Carolyn Miller) 
o Fund 250/252 – BCDC/Capital (presented by Carolyn Miller) 
o Fund 290 – Hwy 290 Fund (presented by Carolyn Miller) 

• Central Fleet 
o Fund 220 – Central Fleet (presented by Kyle Dannhaus) 

 
Citizens Betty Fortner and Teddy Boehm representing the Fortnightly Club at the Library 

Stated they understood what happened with the progress of the new or reconstructed Library 
plans, but would like to move forward in the future due to the Library’s lack of space and 
availability for its patrons. Betty Fortner asked if the new Library would be placed in a Bond 
Election. Terry Roberts stated the Bond Election would probably take place in May 2015. 
Roberts stated they understand the need to enlarge the building, but they want to explore the 
renovation and expansion possibilities before deciding on a new building. Roberts stated it is a 
timing issue, which is why the plans are at a standstill.  
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 Betty Fortner stated the current building is not structurally sound enough to add on 
without wasting library funds according to what the contractor told her. Teddy Boehm stated 
they have asked the architecture firm to evaluate the current building to determine if it is useable, 
but they have not gotten an answer yet. Kyle Dannhaus stated the current building is structurally 
fine, but has problems that will need to be addressed. Dannhaus reiterated it was bad timing and 
he feels like they need to hold off because funding is not available at this point.  
 

• Debt Service/Capital Projects Review 
o Debt Service (presented by Carolyn Miller) 
o Capital Projects (presented by Carolyn Miller) 

• Tax Rate  
 
 
The meeting was adjourned. 
 
 
 
 
 
__________________________________ 
Milton Y. Tate, Jr. 
Mayor  
 
 
 
 
 
___________________________________ 
Amanda Klehm 
Deputy City Secretary 
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ORDINANCE NO. O-13-015 
 
AN ORDINANCE GRANTING TEXAS COMMERCIAL WASTE, ITS 
SUCCESSORS AND ASSIGNS, A FRANCHISE FOR THE PRIVILEGE 
AND USE OF PUBLIC STREETS, ALLEYS, AND PUBLIC WAYS WITHIN 
THE CORPORATE LIMITS OF THE CITY OF BRENHAM FOR THE 
PURPOSE OF ENGAGING IN THE BUSINESS OF COLLECTING SOLID 
WASTE FROM COMMERCIAL, RESIDENTIAL AND INDUSTRIAL 
SITES USING ROLL-OFF CONTAINERS AND/OR COMMERCIAL 
COMPACTORS; PRESCRIBING THE TERMS, CONDITIONS, 
OBLIGATIONS, AND LIMITATIONS UNDER WHICH SAID FRANCHISE 
SHALL BE EXERCISED; PROVIDING FOR THE CONSIDERATION; 
FOR PERIOD OF GRANT; FOR ASSIGNMENT; FOR METHOD OF 
ACCEPTANCE; FOR REPEAL OF CONFLICTING ORDINANCES AND 
FOR PARTIAL INVALIDITY. 
 
 

WHEREAS, the City of Brenham, by ordinance, provides exclusively all solid waste 
collection and disposal services for solid waste generated from within the corporate limits of the 
City of Brenham; and 

 
WHEREAS, the City of Brenham may, by ordinance and charter, grant franchises to 

other entities for the use of public streets, alleys and thoroughfares within the corporate limits of 
CITY and for the collection and disposal of solid waste generated from within the corporate 
limits of the City of Brenham; and 

 
WHEREAS, the City of Brenham desires to exercise the authority provided to it by 

ordinance and charter to grant a franchise for the collection and disposal of certain solid waste 
generated from within the corporate limits of the City of Brenham; and 

 
WHEREAS, the City of Brenham hereinafter referred to as “CITY” desires to grant this 

franchise to TEXAS COMMERCIAL WASTE, under the terms of this Agreement as set out 
below. 

 
NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE 

CITY OF BRENHAM, TEXAS, THAT: 
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SECTION 1. 
DEFINITIONS 

 
Agreement.  This contract between the City of Brenham and for the provision of certain 

roll-off container and/or commercial compactor service within the corporate limits of the City of 
Brenham under certain terms and conditions set out herein. 

 
City of Brenham. Also referred to as "CITY” in this Agreement. 
 
City Council. Also referred to as "COUNCIL" denoting the governing body of the City of 

Brenham. 
 
Customers. Those industrial, residential, and/or commercial premises located within the 

CITY that generates solid waste requiring collection using roll-off containers and/or commercial 
compactors. 

 
Solid Waste. All putrescible and nonputrescible solid, semi-solid, and liquid wastes, 

including residential, industrial, commercial and municipal garbage, trash, refuse, paper, rubbish, 
ashes, industrial wastes, demolition and construction wastes, discarded home and industrial 
appliances, vegetable or animal solid and semi-solid wastes, and other discarded solid and semi-
solid wastes. 

 
Roll-Off Containers. A type of solid waste industry container that is loaded by a winch 

truck.  Also referred to as “container”. 
 
Commercial Compactor. A type of solid waste industry container that is loaded by a 

winch truck and compacts solid waste.  Also referred to as “compactor”. 
 
TEXAS COMMERCIAL WASTE. Herein-after referred to as "TEXAS COMMERCIAL 

WASTE". The party contracting with the CITY for roll-off container and/or commercial 
compactor service, which contains demolition/construction debris or solid waste. 
 
 

SECTION 2. 
GENERAL DESCRIPTION OF SERVICES TO BE PROVIDED 

 
For and in consideration of the compliance by TEXAS DISPOSAL SYSTEMS, INC. 

with the covenants and conditions herein set forth, and the Charter, Ordinances and Regulations 
of the City governing the collection and disposal of solid waste, CITY hereby grants to TEXAS 
DISPOSAL SYSTEMS, INC. a non-exclusive franchise for use of designated public streets, 
alleys and thoroughfares within the corporate limits of City for the sole purpose of engaging in 
the business of collecting solid waste using roll-off containers and/or commercial compactors 
from commercial, residential and industrial sites within the jurisdictional limits of CITY, as 
approved by the City Manager or his designee. Ordinance No. O-07-014 related to the prior 
franchise granted to TEXAS DISPOSAL SYSTEMS, INC. is hereby repealed. 
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SECTION 3. 
AUTHORITY FOR TO PROVIDE SERVICE 

 
CITY hereby grants to TEXAS COMMERCIAL WASTE the privilege to collect from 

commercial, residential, and industrial customers within the City limits solid waste using roll-off 
containers and/or commercial compactors only.  
 

SECTION 4. 
DISPOSAL SITE TO BE USED 

 
Unless approved otherwise in writing by the CITY, TEXAS COMMERCIAL WASTE 

shall utilize any Type I permitted landfill that TEXAS COMMERCIAL WASTE deems 
appropriate and is authorized for disposal of all solid waste, which is collected by TEXAS 
COMMERCIAL WASTE from within the corporate limits of the CITY. 

 
SECTION 5. 

RATES TO BE CHARGED 
 

A written Schedule of Rates that TEXAS COMMERCIAL WASTE shall charge for the 
aforementioned services shall be provided to each customer, and such Schedule of Rates may be 
revised periodically as agreed by and its customers.  TEXAS COMMERCIAL WASTE shall 
immediately provide the CITY with copies of any and all revised Schedule of Rates documents. 
 

SECTION 6. 
PAYMENTS TO CITY 

 
For and in consideration of the use of designated streets, alleys, and thoroughfares as well 

as in consideration of the covenants and agreements contained herein, TEXAS COMMERCIAL 
WASTE agrees and shall pay to CITY upon acceptance of this Agreement and thereafter during 
the term hereof, a sum equivalent to five percent (5%) of TEXAS COMMERCIAL WASTE 
monthly gross revenues generated from TEXAS COMMERCIAL WASTE provision of solid 
waste roll-off container collection services within the CITY excluding actual landfill tipping 
charges. 

 
Any revenue received by TEXAS COMMERCIAL WASTE in excess of the actual 

landfill tipping charges will be subject to the franchise fee and shall be computed into TEXAS 
COMMERCIAL WASTE monthly gross revenue. Said payment shall be paid monthly to the 
City of Brenham Attn: City Secretary and must be received by the CITY no later than the 
twenty-fifth (25th) day of the month following the end of the previous month. If the payment due 
date falls on a Saturday, Sunday or other holiday designated by the CITY, the payment must be 
received by the CITY on the next regular business day. 

 
Payments received by the CITY after the due date shall be assessed a ten percent (10%) 

penalty on the outstanding franchise fee amount owed under this Section. 
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Failure by TEXAS COMMERCIAL WASTE to pay amounts due under this Agreement, 
after written notice by CITY, shall constitute Failure to Perform under this Agreement and CITY 
may invoke the provisions of Section 15 of this Agreement (FAILURE TO PERFORM), and/or 
any other remedy available to the CITY in law or equity. 
 

SECTION 7. 
ACCESS TO RECORDS & REPORTING 

 
CITY shall have access to TEXAS COMMERCIAL WASTE’s records, billing records of 

those customers served by TEXAS COMMERCIAL WASTE and all papers relating to this 
Agreement and the operation of solid waste roll-off container collection and disposal services 
within the CITY. Access by CITY to TEXAS COMMERCIAL WASTE’s records shall be 
provided to CITY within ten (10) business days, after written notice to TEXAS COMMERCIAL 
WASTE during normal business hours. 

 
The following records and reports shall be filed quarterly with the City Secretary or 

his/her designee: 
 

A. Reports of all complaints, investigations, and actions taken by TEXAS COMMERCIAL 
WASTE with regard to services provided pursuant to this Agreement. 

 
B. A listing of all TEXAS COMMERCIAL WASTE accounts served and monthly revenue 

derived from roll-off containers placed in the CITY under the terms of this Agreement.   
The reports should include: a unique customer identification or account number, 
frequency of pick-up, size of container and monthly charges. 

 
The CITY is subject to the Texas Public Information Act (“Act”).  Generally, the Act 

requires the release of requested information by the CITY, but there are exceptions.  If the 
requested information meets the criteria outlined in the exceptions, the CITY may decline to 
release the information for the purpose of requesting a decision from the Texas Attorney 
General’s Office.  The Act excepts from public disclosure trade secrets and certain commercial 
or financial information.  The Act states the CITY may withhold: 

 
A. A trade secret obtained from a person and privileged or confidential by statute or judicial 

decision; or 
 
B. Commercial or financial information for which it is determined based on specific factual 

evidence that disclosure would cause substantial competitive harm to the person from 
whom the information was obtained. 

 
Pursuant to Section 552.305 of the Act, the CITY is obligated to make a good faith 

attempt to contact third parties who have a trade secret interest or a commercial financial interest 
in the information that’s been requested so that the third party has an opportunity to submit 
reasons to the Texas Attorney General’s Office why the information should be withheld or 
released. 

Page 4 
22



The CITY will comply with Section 552.305 of the Act with regard to any requests for 
records concerning TEXAS COMMERCIAL WASTE that invoke Section 552.305. 
 

SECTION 8. 
PLACEMENT OF CONTAINERS 

  
All roll-off containers and/or compactors placed for service within CITY shall be 

located in such a manner so as not to be a safety or traffic hazard. Under no circumstances shall 
TEXAS DISPOSAL SYSTEMS, INC. place containers on public streets, alleys and/or 
thorough fares without the prior written approval of the CITY. CITY reserves the right to 
specify to TEXAS DISPOSAL SYSTEMS, INC. the exact location and t ime period 
al lowed for  placement  of any roll-off container(s) it places for service in CITY. 
  
TEXAS DISPOSAL SYSTEMS, INC. agrees and acknowledges that it shall be liable for any 
and all damages it causes to any public street, alley and/or thorough fare, and associated 
improvements and TEXAS DISPOSAL SYSTEMS, INC. will pay CITY’s entire construction 
costs and other expenses associated with repairing and/or replacing the damaged public street, 
alley and/or through fare, and associated improvements. 
 
 

SECTION 9. 
CONTAINER MAINTENANCE 

 
TEXAS COMMERCIAL WASTE__ agrees to properly maintain as necessary, including 

but not limited to cleaning and painting, all roll-off containers placed for service within CITY. 
 

SECTION 10. 
COMPLAINTS REGARDING SERVICE/SPILLAGE 

 
TEXAS COMMERCIAL WASTE shall receive and directly respond to any complaints 

pertaining to service from their roll-off containers and/or compactor customers located within 
CITY. However, any such complaints received by CITY shall be forwarded to TEXAS 
COMMERCIAL WASTE within twenty four (24) hours of their receipt by CITY.  TEXAS 
COMMERCIAL WASTE shall respond to all complaints within twenty four (24) hours of 
receiving notice of such complaint from CITY and shall report to CITY as to the action taken. 
Failure by TEXAS COMMERCIAL WASTE to respond and report to CITY on action taken 
within this twenty four (24) hour period may subject TEXAS COMMERCIAL WASTE to a 
$25.00 per incident charge from CITY payable with the next payment due to CITY under 
Section 6 of this Agreement. 

 
TEXAS COMMERCIAL WASTE agrees that during transport all vehicles used by 

TEXAS COMMERCIAL WASTE in the removal of solid waste shall be properly covered to 
prevent spillage, blowing, or scattering of refuse onto public streets or properties adjacent 
thereto. All equipment necessary for the performance of this Agreement shall be in good 
condition and repair. A standby vehicle shall always be available. TEXAS COMMERCIAL 
WASTE vehicles shall at all times be clearly marked with TEXAS COMMERCIAL WASTE 
name in letters not less than three (3) inches in height. 
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SECTION 11. 
OBEISANCE OF LAWS 

 
TEXAS COMMERCIAL WASTE agrees that it shall comply with all laws, policies, 

rules and regulations of the United States, State of Texas, and CITY.  All collections made 
hereunder shall be made by TEXAS COMMERCIAL WASTE without unnecessary noise, 
disturbance, or commotion. 

 
SECTION 12. 

UNDERSTANDINGS PERTAINING TO NON-EXCLUSIVITY 
 

It is understood by and between the parties that this Agreement executed by and between 
the parties on the _____ day of ________________, 20____, constitutes the only agreement 
between the parties. It is further understood and agreed that there are no other agreements 
between these parties with regard to the disposal of commercial, industrial or residential solid 
waste in the CITY using roll-off containers/compactors and that this Agreement does not 
authorize TEXAS COMMERCIAL WASTE to utilize the streets, alleys or public ways to 
dispose of commercial, industrial, or residential solid waste other than demolition and 
construction debris. Both parties agree and understand that nothing in this Agreement conveys to 
TEXAS COMMERCIAL WASTE an exclusive franchise for the services described in this 
Agreement and that this Agreement is non-exclusive. 

 
SECTION 13. 

OWNERSHIP OF MATERIALS COLLECTED 
 

Nothing herein shall create or be construed to convey any title to CITY of any solid waste 
collected pursuant to the provisions of this agreement. 
 

SECTION 14. 
INTERRUPTION OF SERVICE OR DEFAULT 

 
A. Termination of Service.  In the event that TEXAS COMMERCIAL WASTE 

terminates service to any customer with the CITY limits for cause, TEXAS COMMERCIAL 
WASTE must notify the CITY through certified mail within forty-eight (48) hours of termination 
and state the cause of such termination. 

 
B. Excessive Interruption in Service.  If the interruption in service continues for a period 

of seventy-two (72) hours or more, then it may constitute a Failure to Perform under this 
Agreement and CITY may invoke the provisions of Section 15 of this Agreement (FAILURE TO 
PERFORM). 
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SECTION 15. 
FAILURE TO PERFORM 

 
It is expressly understood and agreed by the parties that if at any time TEXAS 

COMMERCIAL WASTE shall fail to perform any of the terms, covenants, or conditions herein 
set forth, CITY may after a hearing as described herein, revoke and cancel the Agreement by and 
between the parties and said Agreement shall be null and void. Upon the determination by the 
staff of CITY that a hearing should be held before the City Council, CITY shall mail notice of 
the hearing to TEXAS COMMERCIAL WASTE, at the address designated herein or at such 
address as may be designated from time to time, by registered or certified mail. The notice shall 
specify the time and place of the hearing and shall include the allegations being asserted for the 
revocation of this Agreement. The hearing shall be conducted in public before the City Council 
and TEXAS COMMERCIAL WASTE shall be allowed to present evidence and given an 
opportunity to answer all reasons for the termination set forth in the notice. In the event that the 
Council determines that the allegations set forth are true as set forth in the notice it may by 
majority vote cancel this Agreement between the parties at no penalty to the CITY. 

 
SECTION 16. 

INDEMNIFICATION 
 

In the event CITY is damaged due to the act, omission, mistake, fault or default of 
TEXAS COMMERCIAL WASTE, then TEXAS COMMERCIAL WASTE shall indemnify and 
hold CITY harmless for such damage. 

 
TEXAS COMMERCIAL WASTE is to indemnify and hold CITY harmless for any 

disposal of any prohibited material whether intentional or inadvertent. 
 
TEXAS COMMERCIAL WASTE shall indemnify and hold CITY harmless from any 

and all injuries to or claims of adjacent property owners caused by TEXAS COMMERCIAL 
WASTE, its agents, employees, and representatives. 

 
TEXAS COMMERCIAL WASTE agrees to and shall indemnify and hold harmless 

CITY, its officers, agents and employees, from and against any and all claims, losses, damages, 
causes of action, suits, and liability of every kind, including all expenses of litigation, court costs, 
and attorney's fees, for injury to or death of any person, or for damage to any property, arising 
out of or in connection with the work done by TEXAS COMMERCIAL WASTE under this 
Agreement, regardless of whether such injuries, death or damages are caused in whole or in part 
by the negligence, including but not limited to the contractual comparative negligence, 
concurrent negligence or gross negligence, of CITY. 
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SECTION 17. 
INSURANCE 

 
TEXAS COMMERCIAL WASTE shall procure and maintain at its sole cost and expense 

for the duration of the Agreement insurance against claims for injuries to persons or damages to 
property which may arise from or in connection with the performance of the work hereunder by 
TEXAS COMMERCIAL WASTE, its agents, representatives, volunteers, employees or 
subcontractors. 

 
TEXAS COMMERCIAL WASTE insurance coverage shall be primary insurance with 

respect to the CITY, its officials, employees and volunteers. Any insurance or self-insurance 
maintained by the CITY, its officials, employees or volunteers shall be considered in excess of 
the TEXAS COMMERCIAL WASTE insurance and shall not contribute to it. 

 
TEXAS COMMERCIAL WASTE shall include all subcontractors as additional insured 

under its policies or shall furnish separate certificates and endorsements for each subcontractor. 
All coverage’s for subcontractors shall be subject to all of the requirements stated herein. 

 
Certificates of Insurance and endorsements shall be furnished to CITY and approved by 

CITY before work commences. 
 

A. STANDARD INSURANCE POLICIES REQUIRED 

1. Commercial General Liability Policy 

2. Automobile Liability Policy 

3. Worker's Compensation Policy 
 

B. GENERAL REQUIREMENTS APPLICABLE TO ALL POLICIES 

1. General Liability and Automobile Liability insurance shall be written by a 
carrier with a better rating in accordance with the current Best Key Rating 
Guide. 

2. Only Insurance Carriers licensed and admitted to do business in the State of 
Texas will be accepted. 

3. Deductibles shall be listed on the Certificate of Insurance and are acceptable 
only on a per occurrence basis for property damage only. 

4. Claims Made Policies will not be accepted. 

5. The CITY, its officials, employees and volunteers are to be added as 
"Additional Insured" to the General Liability and the Automobile Liability 
policies.  The coverage shall contain no special limitations on the scope of 
protection afforded to the CITY, its officials, employees or volunteers. 
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6. A Waiver of Subrogation in favor of the CITY with respect to the General 
Liability, Automobile Liability, and Workers' Compensation insurance must 
be included. 

7. Each insurance policy shall be endorsed to state that coverage shall not be 
suspended, voided, canceled, reduced in coverage or in limits except after 
thirty (30) days prior written notice by certified mail, return receipt requested, 
has been given to the CITY. 

8. Upon request, certified copies of all insurance policies shall be furnished to the 
CITY. 

 
C. COMMERCIAL GENERAL LIABILITY 

1. Minimum Combined Single Limit of $1,000,000 per occurrence for Bodily 
Injury and Property Damage. 

2. No coverage shall be deleted from the standard policy without notification of 
individual exclusions being attached for review and acceptance. 

 
D. AUTOMOBILE LIABILITY 

1. Minimum Combined Single Limit of $1,000,000 per occurrence for Bodily 
Injury and Property Damage. 

 
E. WORKERS’ COMPENSATION 

1. Employer's Liability limits of $500,000/$500,000/ $500,000 are required. 
 

F. CERTIFICATES OF INSURANCE 

1. Certificates of Insurance shall be prepared and executed by the insurance 
company or its authorized agent, and shall contain provisions representing and 
warranting the following: 

a. The company is licensed and admitted to do business in the State of 
Texas. 

b. The insurance set forth by the insurance company are underwritten on 
forms which have been approved by the Texas Department of 
Insurance or ISO. 

c. Sets forth all endorsements as required above and insurance coverage’s 
as previously set forth herein. 

d. Shall specifically set forth the notice of cancellation, termination, or 
change in coverage provisions to the CITY. 

e. Original endorsements affecting coverage required by this section shall 
be furnished with the certificates of insurance. 
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SECTION 18. 
ASSIGNMENT 

 
This Agreement and the rights and obligations contained herein may not be assigned by 

TEXAS COMMERCIAL WASTE without the specific prior written approval of the City 
Council. Any assignment by TEXAS COMMERCIAL WASTE without prior written approval of 
the City Council shall be null and void. 
 

SECTION 19. 
SAFETY 

 
TEXAS COMMERCIAL WASTE shall perform the collection in accordance with 

applicable laws, codes, ordinances and regulations of the United States, State of Texas, 
Washington County, and CITY and in compliance with OSHA and other laws as they apply to its 
employees. It is the intent of the parties that the safety precautions are a part of the collection 
techniques for which TEXAS COMMERCIAL WASTE is solely responsible.  In the carrying on 
of the work herein provided for, TEXAS COMMERCIAL WASTE shall use all proper skill and 
care, and TEXAS COMMERCIAL WASTE shall exercise all due and proper precautions to 
prevent injury to any property, person or persons. TEXAS COMMERCIAL WASTE assumes 
responsibility and liability and hereby agrees to indemnify the CITY from any liability caused by 
TEXAS COMMERCIAL WASTE failure to comply with applicable federal, state or local laws 
and regulations, touching upon the maintenance of a safe and protected working environment, 
and the safe use and operation of machinery and equipment in that working environment. 
 

SECTION 20. 
AD VALOREM TAXES 

 
TEXAS COMMERCIAL WASTE agrees to render all personal property utilized in its 

solid waste operation services to Washington County Appraisal District so that said personal 
property will be the subject of ad valorem taxation for the benefit of CITY. 
 

SECTION 21. 
NOTICES 

 
All notices required under the terms of this Agreement to be given by either party to the 

other shall be in writing, and unless otherwise specified in writing by the respective parties, shall 
be sent to the parties at the addresses following: 
 
 City of Brenham TEXAS COMMERCIAL WASTE 
 P.O. Box 1059 ______________________________ 
 Brenham, Texas 77834 ______________________________ 
 ATTN: City Secretary ATTN: ______________________ 
 

Page 10 
28



All notices shall be deemed to have been properly served only if sent by certified mail, to 
the person(s) at the address designated as above provided, or to any other person at the address 
which either party may hereinafter designate by written notice to the other party. 
 

SECTION 22. 
AMENDMENTS 

 
It is hereby understood and agreed by the parties to this Agreement that no alternation or 

variation to the terms of this Agreement shall be made unless made in writing, approved by both 
parties, and attached to this Agreement to become a part hereof. 
 

SECTION 23. 
SEVERABILITY 

 
If any section, sentence, clause or paragraph of this Agreement is for any reason held to 

be invalid or illegal, such invalidity shall not affect the remaining portions of the Agreement. 
 

SECTION 24. 
TERM OF AGREEMENT 

 
The term of this Agreement shall be effective beginning on the _____ day of 

______________, 20_____, being the date of acceptance by TEXAS COMMERCIAL WASTE 
and shall terminate on September 30, 2014. 

 
Thereafter, this Agreement shall automatically renew annually for a subsequent one (1) 

year terms beginning on October 1 and terminating on the following September 30 unless either 
party gives written notice of non-renewal by certified mail no later than sixty (60) days prior to 
the then current termination date. Further, either party may terminate this Agreement without 
cause at any time by providing the other party with sixty (60) days written notice of termination 
by certified mail. This section is not intended, nor shall this section be construed, to limit or 
prohibit a party’s ability to terminate this Agreement as otherwise provided in this Agreement. 

 
SECTION 25. 

ACCEPTANCE OF AGREEMENT 
 

That TEXAS COMMERCIAL WASTE shall have sixty (60) days from and after the 
final passage and approval of this Ordinance to file its written acceptance thereof with the City 
Secretary, and upon such acceptance being filed, this Ordinance shall take effect and be in force 
from and after the date of its acceptance, and shall effectuate and make binding the agreement 
provided by the terms hereof. 
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SECTION 26. 
AUTHORIZATION TO EXECUTE 

 
The parties signing this Agreement shall provide adequate proof of their authority to 

execute this Agreement. This Agreement shall inure to the benefit and is binding upon the parties 
hereto and their respective successors or assigns, but shall not be assignable by either party 
without the written consent of the other party. 
 

SECTION 27. 
PUBLIC MEETING 

 
It is hereby found and determined that the meeting(s) at which this Ordinance was 

considered were open to the public, as required by Chapter 551, Texas Government Code, and 
that advance public notice of time, place, and purpose of said meetings was given in accordance 
with law. 
 
 

PASSED and APPROVED on its first reading this ____ day of ______________, 2013. 
 
PASSED and APPROVED on its second reading this ____ day of ____________, 2013. 

 
 
 
__________________________________ 
Milton Y. Tate, Jr. 
Mayor 

 
 
ATTEST: 
 
 
____________________________________ 
Amanda Klehm 
Deputy City Secretary 
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ORDINANCE NO. O-13-016 
 
AN ORDINANCE GRANTING ALLIED WASTE MANAGEMENT, ITS 
SUCCESSORS AND ASSIGNS, A FRANCHISE FOR THE PRIVILEGE 
AND USE OF PUBLIC STREETS, ALLEYS, AND PUBLIC WAYS WITHIN 
THE CORPORATE LIMITS OF THE CITY OF BRENHAM FOR THE 
PURPOSE OF ENGAGING IN THE BUSINESS OF COLLECTING SOLID 
WASTE FROM COMMERCIAL, RESIDENTIAL AND INDUSTRIAL 
SITES USING ROLL-OFF CONTAINERS AND/OR COMMERCIAL 
COMPACTORS; PRESCRIBING THE TERMS, CONDITIONS, 
OBLIGATIONS, AND LIMITATIONS UNDER WHICH SAID FRANCHISE 
SHALL BE EXERCISED; PROVIDING FOR THE CONSIDERATION; 
FOR PERIOD OF GRANT; FOR ASSIGNMENT; FOR METHOD OF 
ACCEPTANCE; FOR REPEAL OF CONFLICTING ORDINANCES AND 
FOR PARTIAL INVALIDITY. 
 
 

WHEREAS, the City of Brenham, by ordinance, provides exclusively all solid waste 
collection and disposal services for solid waste generated from within the corporate limits of the 
City of Brenham; and 

 
WHEREAS, the City of Brenham may, by ordinance and charter, grant franchises to 

other entities for the use of public streets, alleys and thoroughfares within the corporate limits of 
CITY and for the collection and disposal of solid waste generated from within the corporate 
limits of the City of Brenham; and 

 
WHEREAS, the City of Brenham desires to exercise the authority provided to it by 

ordinance and charter to grant a franchise for the collection and disposal of certain solid waste 
generated from within the corporate limits of the City of Brenham; and 

 
WHEREAS, the City of Brenham hereinafter referred to as “CITY” desires to grant this 

franchise to ALLIED WASTE MANAGEMENT, under the terms of this Agreement as set out 
below. 

 
NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE 

CITY OF BRENHAM, TEXAS, THAT: 
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SECTION 1. 
DEFINITIONS 

 
Agreement.  This contract between the City of Brenham and for the provision of certain 

roll-off container and/or commercial compactor service within the corporate limits of the City of 
Brenham under certain terms and conditions set out herein. 

 
City of Brenham. Also referred to as "CITY” in this Agreement. 
 
City Council. Also referred to as "COUNCIL" denoting the governing body of the City of 

Brenham. 
 
Customers. Those industrial, residential, and/or commercial premises located within the 

CITY that generates solid waste requiring collection using roll-off containers and/or commercial 
compactors. 

 
Solid Waste. All putrescible and nonputrescible solid, semi-solid, and liquid wastes, 

including residential, industrial, commercial and municipal garbage, trash, refuse, paper, rubbish, 
ashes, industrial wastes, demolition and construction wastes, discarded home and industrial 
appliances, vegetable or animal solid and semi-solid wastes, and other discarded solid and semi-
solid wastes. 

 
Roll-Off Containers. A type of solid waste industry container that is loaded by a winch 

truck.  Also referred to as “container”. 
 
Commercial Compactor. A type of solid waste industry container that is loaded by a 

winch truck and compacts solid waste.  Also referred to as “compactor”. 
 
ALLIED WASTE MANAGEMENT. Herein-after referred to as "ALLIED WASTE 

MANAGEMENT". The party contracting with the CITY for roll-off container and/or 
commercial compactor service, which contains demolition/construction debris or solid waste. 
 
 

SECTION 2. 
GENERAL DESCRIPTION OF SERVICES TO BE PROVIDED 

 
For and in consideration of the compliance by ALLIED WASTE MANAGEMENT with 

the covenants and conditions herein set forth, and the Charter, Ordinances and Regulations of the 
City governing the collection and disposal of solid waste, CITY hereby grants to ALLIED 
WASTE MANAGEMENT a non-exclusive franchise for use of designated public streets, alleys 
and thoroughfares within the corporate limits of City for the sole purpose of engaging in the 
business of collecting solid waste using roll-off containers and/or commercial compactors from 
commercial, residential and industrial sites within the jurisdictional limits of CITY, as approved 
by the City Manager or his designee. Ordinance No. O-07-015 related to the prior franchise 
granted to ALLIED WASTE MANAGEMENT is hereby repealed. 
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SECTION 3. 
AUTHORITY FOR TO PROVIDE SERVICE 

 
CITY hereby grants to ALLIED WASTE MANAGEMENT the privilege to collect from 

commercial, residential, and industrial customers within the City limits solid waste using roll-off 
containers and/or commercial compactors only.  
 

SECTION 4. 
DISPOSAL SITE TO BE USED 

 
Unless approved otherwise in writing by the CITY, ALLIED WASTE MANAGEMENT 

shall utilize any Type I permitted landfill that ALLIED WASTE MANAGEMENT deems 
appropriate and is authorized for disposal of all solid waste, which is collected by ALLIED 
WASTE MANAGEMENT from within the corporate limits of the CITY. 

 
SECTION 5. 

RATES TO BE CHARGED 
 

A written Schedule of Rates that ALLIED WASTE MANAGEMENT shall charge for the 
aforementioned services shall be provided to each customer, and such Schedule of Rates may be 
revised periodically as agreed by and its customers.  ALLIED WASTE MANAGEMENT shall 
immediately provide the CITY with copies of any and all revised Schedule of Rates documents. 
 

SECTION 6. 
PAYMENTS TO CITY 

 
For and in consideration of the use of designated streets, alleys, and thoroughfares as well 

as in consideration of the covenants and agreements contained herein, ALLIED WASTE 
MANAGEMENT agrees and shall pay to CITY upon acceptance of this Agreement and 
thereafter during the term hereof, a sum equivalent to five percent (5%) of ALLIED WASTE 
MANAGEMENT monthly gross revenues generated from ALLIED WASTE MANAGEMENT 
provision of solid waste roll-off container collection services within the CITY excluding actual 
landfill tipping charges. 

 
Any revenue received by ALLIED WASTE MANAGEMENT in excess of the actual 

landfill tipping charges will be subject to the franchise fee and shall be computed into ALLIED 
WASTE MANAGEMENT monthly gross revenue. Said payment shall be paid monthly to the 
City of Brenham Attn: City Secretary and must be received by the CITY no later than the 
twenty-fifth (25th) day of the month following the end of the previous month. If the payment due 
date falls on a Saturday, Sunday or other holiday designated by the CITY, the payment must be 
received by the CITY on the next regular business day. 

 
Payments received by the CITY after the due date shall be assessed a ten percent (10%) 

penalty on the outstanding franchise fee amount owed under this Section. 
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Failure by ALLIED WASTE MANAGEMENT to pay amounts due under this 
Agreement, after written notice by CITY, shall constitute Failure to Perform under this 
Agreement and CITY may invoke the provisions of Section 15 of this Agreement (FAILURE TO 
PERFORM), and/or any other remedy available to the CITY in law or equity. 
 

SECTION 7. 
ACCESS TO RECORDS & REPORTING 

 
CITY shall have access to ALLIED WASTE MANAGEMENT’s records, billing records 

of those customers served by ALLIED WASTE MANAGEMENT and all papers relating to this 
Agreement and the operation of solid waste roll-off container collection and disposal services 
within the CITY. Access by CITY to ALLIED WASTE MANAGEMENT’s records shall be 
provided to CITY within ten (10) business days, after written notice to ALLIED WASTE 
MANAGEMENT during normal business hours. 

 
The following records and reports shall be filed quarterly with the City Secretary or 

his/her designee: 
 

A. Reports of all complaints, investigations, and actions taken by ALLIED WASTE 
MANAGEMENT with regard to services provided pursuant to this Agreement. 

 
B. A listing of all ALLIED WASTE MANAGEMENT accounts served and monthly 

revenue derived from roll-off containers placed in the CITY under the terms of this 
Agreement.   The reports should include: a unique customer identification or account 
number, frequency of pick-up, size of container and monthly charges. 

 
The CITY is subject to the Texas Public Information Act (“Act”).  Generally, the Act 

requires the release of requested information by the CITY, but there are exceptions.  If the 
requested information meets the criteria outlined in the exceptions, the CITY may decline to 
release the information for the purpose of requesting a decision from the Texas Attorney 
General’s Office.  The Act excepts from public disclosure trade secrets and certain commercial 
or financial information.  The Act states the CITY may withhold: 

 
A. A trade secret obtained from a person and privileged or confidential by statute or judicial 

decision; or 
 
B. Commercial or financial information for which it is determined based on specific factual 

evidence that disclosure would cause substantial competitive harm to the person from 
whom the information was obtained. 

 
Pursuant to Section 552.305 of the Act, the CITY is obligated to make a good faith 

attempt to contact third parties who have a trade secret interest or a commercial financial interest 
in the information that’s been requested so that the third party has an opportunity to submit 
reasons to the Texas Attorney General’s Office why the information should be withheld or 
released. 
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The CITY will comply with Section 552.305 of the Act with regard to any requests for 
records concerning ALLIED WASTE MANAGEMENT that invoke Section 552.305. 
 

SECTION 8. 
PLACEMENT OF CONTAINERS 

  
All roll-off containers and/or compactors placed for service within CITY shall be 

located in such a manner so as not to be a safety or traffic hazard. Under no circumstances shall 
ALLIED WASTE MANAGEMENT place containers on public streets, alleys and/or 
thorough fares without the prior written approval of the CITY. CITY reserves the right to 
specify to ALLIED WASTE MANAGEMENT the exact location and t ime period 
al lowed for  placement  of any roll-off container(s) it places for service in CITY. 
  
ALLIED WASTE MANAGEMENT agrees and acknowledges that it shall be liable for any and 
all damages it causes to any public street, alley and/or thorough fare, and associated 
improvements and ALLIED WASTE MANAGEMENT will pay CITY’s entire construction 
costs and other expenses associated with repairing and/or replacing the damaged public street, 
alley and/or through fare, and associated improvements. 

 
SECTION 9. 

CONTAINER MAINTENANCE 
 

ALLIED WASTE MANAGEMENT__ agrees to properly maintain as necessary, 
including but not limited to cleaning and painting, all roll-off containers placed for service within 
CITY. 
 

SECTION 10. 
COMPLAINTS REGARDING SERVICE/SPILLAGE 

 
ALLIED WASTE MANAGEMENT shall receive and directly respond to any complaints 

pertaining to service from their roll-off containers and/or compactor customers located within 
CITY. However, any such complaints received by CITY shall be forwarded to ALLIED WASTE 
MANAGEMENT within twenty four (24) hours of their receipt by CITY.  ALLIED WASTE 
MANAGEMENT shall respond to all complaints within twenty four (24) hours of receiving 
notice of such complaint from CITY and shall report to CITY as to the action taken. Failure by 
ALLIED WASTE MANAGEMENT to respond and report to CITY on action taken within this 
twenty four (24) hour period may subject ALLIED WASTE MANAGEMENT to a $25.00 per 
incident charge from CITY payable with the next payment due to CITY under Section 6 of this 
Agreement. 

 
ALLIED WASTE MANAGEMENT agrees that during transport all vehicles used by 

ALLIED WASTE MANAGEMENT in the removal of solid waste shall be properly covered to 
prevent spillage, blowing, or scattering of refuse onto public streets or properties adjacent 
thereto. All equipment necessary for the performance of this Agreement shall be in good 
condition and repair. A standby vehicle shall always be available. ALLIED WASTE 
MANAGEMENT vehicles shall at all times be clearly marked with ALLIED WASTE 
MANAGEMENT name in letters not less than three (3) inches in height. 
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SECTION 11. 
OBEISANCE OF LAWS 

 
ALLIED WASTE MANAGEMENT agrees that it shall comply with all laws, policies, 

rules and regulations of the United States, State of Texas, and CITY.  All collections made 
hereunder shall be made by ALLIED WASTE MANAGEMENT without unnecessary noise, 
disturbance, or commotion. 

 
SECTION 12. 

UNDERSTANDINGS PERTAINING TO NON-EXCLUSIVITY 
 

It is understood by and between the parties that this Agreement executed by and between 
the parties on the _____ day of ________________, 20____, constitutes the only agreement 
between the parties. It is further understood and agreed that there are no other agreements 
between these parties with regard to the disposal of commercial, industrial or residential solid 
waste in the CITY using roll-off containers/compactors and that this Agreement does not 
authorize ALLIED WASTE MANAGEMENT to utilize the streets, alleys or public ways to 
dispose of commercial, industrial, or residential solid waste other than demolition and 
construction debris. Both parties agree and understand that nothing in this Agreement conveys to 
ALLIED WASTE MANAGEMENT an exclusive franchise for the services described in this 
Agreement and that this Agreement is non-exclusive. 

 
SECTION 13. 

OWNERSHIP OF MATERIALS COLLECTED 
 

Nothing herein shall create or be construed to convey any title to CITY of any solid waste 
collected pursuant to the provisions of this agreement. 
 

SECTION 14. 
INTERRUPTION OF SERVICE OR DEFAULT 

 
A. Termination of Service.  In the event that ALLIED WASTE MANAGEMENT 

terminates service to any customer with the CITY limits for cause, ALLIED WASTE 
MANAGEMENT must notify the CITY through certified mail within forty-eight (48) hours of 
termination and state the cause of such termination. 

 
B. Excessive Interruption in Service.  If the interruption in service continues for a period 

of seventy-two (72) hours or more, then it may constitute a Failure to Perform under this 
Agreement and CITY may invoke the provisions of Section 15 of this Agreement (FAILURE TO 
PERFORM). 
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SECTION 15. 
FAILURE TO PERFORM 

 
It is expressly understood and agreed by the parties that if at any time ALLIED WASTE 

MANAGEMENT shall fail to perform any of the terms, covenants, or conditions herein set forth, 
CITY may after a hearing as described herein, revoke and cancel the Agreement by and between 
the parties and said Agreement shall be null and void. Upon the determination by the staff of 
CITY that a hearing should be held before the City Council, CITY shall mail notice of the 
hearing to ALLIED WASTE MANAGEMENT, at the address designated herein or at such 
address as may be designated from time to time, by registered or certified mail. The notice shall 
specify the time and place of the hearing and shall include the allegations being asserted for the 
revocation of this Agreement. The hearing shall be conducted in public before the City Council 
and ALLIED WASTE MANAGEMENT shall be allowed to present evidence and given an 
opportunity to answer all reasons for the termination set forth in the notice. In the event that the 
Council determines that the allegations set forth are true as set forth in the notice it may by 
majority vote cancel this Agreement between the parties at no penalty to the CITY. 

 
SECTION 16. 

INDEMNIFICATION 
 

In the event CITY is damaged due to the act, omission, mistake, fault or default of 
ALLIED WASTE MANAGEMENT, then ALLIED WASTE MANAGEMENT shall indemnify 
and hold CITY harmless for such damage. 

 
ALLIED WASTE MANAGEMENT is to indemnify and hold CITY harmless for any 

disposal of any prohibited material whether intentional or inadvertent. 
 
ALLIED WASTE MANAGEMENT shall indemnify and hold CITY harmless from any 

and all injuries to or claims of adjacent property owners caused by ALLIED WASTE 
MANAGEMENT, its agents, employees, and representatives. 

 
ALLIED WASTE MANAGEMENT agrees to and shall indemnify and hold harmless 

CITY, its officers, agents and employees, from and against any and all claims, losses, damages, 
causes of action, suits, and liability of every kind, including all expenses of litigation, court costs, 
and attorney's fees, for injury to or death of any person, or for damage to any property, arising 
out of or in connection with the work done by ALLIED WASTE MANAGEMENT under this 
Agreement, regardless of whether such injuries, death or damages are caused in whole or in part 
by the negligence, including but not limited to the contractual comparative negligence, 
concurrent negligence or gross negligence, of CITY. 
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SECTION 17. 
INSURANCE 

 
ALLIED WASTE MANAGEMENT shall procure and maintain at its sole cost and 

expense for the duration of the Agreement insurance against claims for injuries to persons or 
damages to property which may arise from or in connection with the performance of the work 
hereunder by ALLIED WASTE MANAGEMENT, its agents, representatives, volunteers, 
employees or subcontractors. 

 
ALLIED WASTE MANAGEMENT insurance coverage shall be primary insurance with 

respect to the CITY, its officials, employees and volunteers. Any insurance or self-insurance 
maintained by the CITY, its officials, employees or volunteers shall be considered in excess of 
the ALLIED WASTE MANAGEMENT insurance and shall not contribute to it. 

 
ALLIED WASTE MANAGEMENT shall include all subcontractors as additional insured 

under its policies or shall furnish separate certificates and endorsements for each subcontractor. 
All coverage’s for subcontractors shall be subject to all of the requirements stated herein. 

 
Certificates of Insurance and endorsements shall be furnished to CITY and approved by 

CITY before work commences. 
 

A. STANDARD INSURANCE POLICIES REQUIRED 

1. Commercial General Liability Policy 

2. Automobile Liability Policy 

3. Worker's Compensation Policy 
 

B. GENERAL REQUIREMENTS APPLICABLE TO ALL POLICIES 

1. General Liability and Automobile Liability insurance shall be written by a 
carrier with a better rating in accordance with the current Best Key Rating 
Guide. 

2. Only Insurance Carriers licensed and admitted to do business in the State of 
Texas will be accepted. 

3. Deductibles shall be listed on the Certificate of Insurance and are acceptable 
only on a per occurrence basis for property damage only. 

4. Claims Made Policies will not be accepted. 

5. The CITY, its officials, employees and volunteers are to be added as 
"Additional Insured" to the General Liability and the Automobile Liability 
policies.  The coverage shall contain no special limitations on the scope of 
protection afforded to the CITY, its officials, employees or volunteers. 
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6. A Waiver of Subrogation in favor of the CITY with respect to the General 
Liability, Automobile Liability, and Workers' Compensation insurance must 
be included. 

7. Each insurance policy shall be endorsed to state that coverage shall not be 
suspended, voided, canceled, reduced in coverage or in limits except after 
thirty (30) days prior written notice by certified mail, return receipt requested, 
has been given to the CITY. 

8. Upon request, certified copies of all insurance policies shall be furnished to the 
CITY. 

 
C. COMMERCIAL GENERAL LIABILITY 

1. Minimum Combined Single Limit of $1,000,000 per occurrence for Bodily 
Injury and Property Damage. 

2. No coverage shall be deleted from the standard policy without notification of 
individual exclusions being attached for review and acceptance. 

 
D. AUTOMOBILE LIABILITY 

1. Minimum Combined Single Limit of $1,000,000 per occurrence for Bodily 
Injury and Property Damage. 

 
E. WORKERS’ COMPENSATION 

1. Employer's Liability limits of $500,000/$500,000/ $500,000 are required. 
 

F. CERTIFICATES OF INSURANCE 

1. Certificates of Insurance shall be prepared and executed by the insurance 
company or its authorized agent, and shall contain provisions representing and 
warranting the following: 

a. The company is licensed and admitted to do business in the State of 
Texas. 

b. The insurance set forth by the insurance company are underwritten on 
forms which have been approved by the Texas Department of 
Insurance or ISO. 

c. Sets forth all endorsements as required above and insurance coverage’s 
as previously set forth herein. 

d. Shall specifically set forth the notice of cancellation, termination, or 
change in coverage provisions to the CITY. 

e. Original endorsements affecting coverage required by this section shall 
be furnished with the certificates of insurance. 
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SECTION 18. 
ASSIGNMENT 

 
This Agreement and the rights and obligations contained herein may not be assigned by 

ALLIED WASTE MANAGEMENT without the specific prior written approval of the City 
Council. Any assignment by ALLIED WASTE MANAGEMENT without prior written approval 
of the City Council shall be null and void. 
 

SECTION 19. 
SAFETY 

 
ALLIED WASTE MANAGEMENT shall perform the collection in accordance with 

applicable laws, codes, ordinances and regulations of the United States, State of Texas, 
Washington County, and CITY and in compliance with OSHA and other laws as they apply to its 
employees. It is the intent of the parties that the safety precautions are a part of the collection 
techniques for which ALLIED WASTE MANAGEMENT is solely responsible.  In the carrying 
on of the work herein provided for, ALLIED WASTE MANAGEMENT shall use all proper skill 
and care, and ALLIED WASTE MANAGEMENT shall exercise all due and proper precautions 
to prevent injury to any property, person or persons. ALLIED WASTE MANAGEMENT 
assumes responsibility and liability and hereby agrees to indemnify the CITY from any liability 
caused by ALLIED WASTE MANAGEMENT failure to comply with applicable federal, state or 
local laws and regulations, touching upon the maintenance of a safe and protected working 
environment, and the safe use and operation of machinery and equipment in that working 
environment. 
 

SECTION 20. 
AD VALOREM TAXES 

 
ALLIED WASTE MANAGEMENT agrees to render all personal property utilized in its 

solid waste operation services to Washington County Appraisal District so that said personal 
property will be the subject of ad valorem taxation for the benefit of CITY. 
 

SECTION 21. 
NOTICES 

 
All notices required under the terms of this Agreement to be given by either party to the 

other shall be in writing, and unless otherwise specified in writing by the respective parties, shall 
be sent to the parties at the addresses following: 
 
 City of Brenham ALLIED WASTE MANAGEMENT 
 P.O. Box 1059 ______________________________ 
 Brenham, Texas 77834 ______________________________ 
 ATTN: City Secretary ATTN: ______________________ 
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All notices shall be deemed to have been properly served only if sent by certified mail, to 
the person(s) at the address designated as above provided, or to any other person at the address 
which either party may hereinafter designate by written notice to the other party. 
 

SECTION 22. 
AMENDMENTS 

 
It is hereby understood and agreed by the parties to this Agreement that no alternation or 

variation to the terms of this Agreement shall be made unless made in writing, approved by both 
parties, and attached to this Agreement to become a part hereof. 
 

SECTION 23. 
SEVERABILITY 

 
If any section, sentence, clause or paragraph of this Agreement is for any reason held to 

be invalid or illegal, such invalidity shall not affect the remaining portions of the Agreement. 
 

SECTION 24. 
TERM OF AGREEMENT 

 
The term of this Agreement shall be effective beginning on the _____ day of 

______________, 20_____, being the date of acceptance by ALLIED WASTE 
MANAGEMENT and shall terminate on September 30, 2014. 

 
Thereafter, this Agreement shall automatically renew annually for a subsequent one (1) 

year terms beginning on October 1 and terminating on the following September 30 unless either 
party gives written notice of non-renewal by certified mail no later than sixty (60) days prior to 
the then current termination date. Further, either party may terminate this Agreement without 
cause at any time by providing the other party with sixty (60) days written notice of termination 
by certified mail. This section is not intended, nor shall this section be construed, to limit or 
prohibit a party’s ability to terminate this Agreement as otherwise provided in this Agreement. 

 
SECTION 25. 

ACCEPTANCE OF AGREEMENT 
 

That ALLIED WASTE MANAGEMENT shall have sixty (60) days from and after the 
final passage and approval of this Ordinance to file its written acceptance thereof with the City 
Secretary, and upon such acceptance being filed, this Ordinance shall take effect and be in force 
from and after the date of its acceptance, and shall effectuate and make binding the agreement 
provided by the terms hereof. 
 
 

Page 11 
41



SECTION 26. 
AUTHORIZATION TO EXECUTE 

 
The parties signing this Agreement shall provide adequate proof of their authority to 

execute this Agreement. This Agreement shall inure to the benefit and is binding upon the parties 
hereto and their respective successors or assigns, but shall not be assignable by either party 
without the written consent of the other party. 
 

SECTION 27. 
PUBLIC MEETING 

 
It is hereby found and determined that the meeting(s) at which this Ordinance was 

considered were open to the public, as required by Chapter 551, Texas Government Code, and 
that advance public notice of time, place, and purpose of said meetings was given in accordance 
with law. 
 
 

PASSED and APPROVED on its first reading this ____ day of ______________, 2013. 
 
PASSED and APPROVED on its second reading this ____ day of ____________, 2013. 

 
 
 
__________________________________ 
Milton Y. Tate, Jr. 
Mayor 

 
 
ATTEST: 
 
 
____________________________________ 
Amanda Klehm 
Deputy City Secretary 
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AGENDA ITEM 6 

 
DATE OF MEETING: August 1, 2013 
 
DEPT. OF ORIGIN: Convention and Visitors Bureau 

DATE SUBMITTED: July 29, 2013 
 
SUBMITTED BY: Lu Hollander 

MEETING TYPE: CLASSIFICATION: ORDINANCE: 
 
  REGULAR  PUBLIC HEARING  1ST READING 
 
  SPECIAL  CONSENT  2ND READING 
 
  EXECUTIVE SESSION  REGULAR  RESOLUTION 
 
   WORK SESSION 
AGENDA ITEM DESCRIPTION: Presentation of the Second and Third Quarter Report by the Washington 
County Convention and Visitors Bureau 
 
SUMMARY STATEMENT: In an effort to be more cost efficient, a copy of the Washington County Convention 
and Visitors Bureau Second and Third Quarter Report is not included in the agenda packet. However, a compact 
disc of this report will be distributed to Mayor and City Council Members. 
 
A complete copy of the Washington County Convention and Visitors Bureau Second and Third Quarter Report is 
on file for review in the City Secretary’s Office. A copy can also be downloaded from the Washington County 
Chamber of Commerce website at www.brenhamtexas.com. 
 
If you are interested in obtaining a hard copy, please call the City Secretary at 979-337-7567  
 
STAFF ANALYSIS (For Ordinances or Regular Agenda Items): 
 

A. PROS:  
 

B. CONS:  
 
ALTERNATIVES (In Suggested Order of Staff Preference): N/A 
 
ATTACHMENTS: (1.) 2nd Quarter Report – Convention and Visitors Bureau; and (2.) 3rd Quarter Report – 
Convention and Visitors Bureau 
 
FUNDING SOURCE (Where Applicable): N/A 
 
RECOMMENDED ACTION: Discussion Only 
 
APPROVALS: Terry K. Roberts 
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AGENDA ITEM 7 

 
DATE OF MEETING: August 1, 2013 
 
DEPT. OF ORIGIN: Finance 

DATE SUBMITTED: July 29, 2013 
 
SUBMITTED BY: Carolyn D. Miller 

MEETING TYPE:                                      CLASSIFICATION:                                        ORDINANCE: 
 
    REGULAR   PUBLIC HEARING   1ST READING 
 
   SPECIAL   CONSENT   2ND READING 
 
   EXECUTIVE SESSION   REGULAR   RESOLUTION 
 
    WORK SESSION 
 
AGENDA ITEM DESCRIPTION:  Discussion and Presentation on Final Proposed Budget for Fiscal Year 
Beginning October 1, 2013 and Ending September 30, 2014. 
  
SUMMARY STATEMENT: The updated FY13-14 proposed budget worksheets will be distributed at the 
meeting on Thursday. 
 
STAFF ANALYSIS (For Ordinances or Regular Agenda Items): 

A. PROS:    

B. CONS:    

 
ALTERNATIVES (In Suggested Order of Staff Preference):  
 
 
ATTACHMENTS: None 
 
FUNDING SOURCE (Where Applicable):  
 
RECOMMENDED ACTION: Discussion Only. 
 
APPROVALS: Terry K. Roberts 
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AGENDA ITEM 8 

 
DATE OF MEETING: August 1, 2013 
 
DEPT. OF ORIGIN: Development Services 

DATE SUBMITTED: July 25, 2013 
 
SUBMITTED BY: Julie Fulgham 

MEETING TYPE:                                      CLASSIFICATION:                                        ORDINANCE: 
 
   REGULAR   PUBLIC HEARING   1ST READING 
 
   SPECIAL   CONSENT   2ND READING 
 
   EXECUTIVE SESSION                         REGULAR   RESOLUTION 
 
    WORK SESSION 
 
AGENDA ITEM DESCRIPTION: Public Hearing Concerning a Text Amendment to Part 1, Section 5.02 
(Definitions), (53) Dwelling, Detached, of Appendix A: Zoning of the City of Brenham’s Code of Ordinances, 
Establishing 750 Square Feet as the Minimum Square Footage Allowed for Single Family Detached Dwellings on 
Individual Lots 
 
SUMMARY STATEMENT: Public hearing to hear comments regarding establishing a minimum square footage 
requirement of 750 square feet for single-family detached dwellings on individual single-family residential lots.  
 
STAFF ANALYSIS (For Ordinances or Regular Agenda Items): 
 

A. PROS: 
 

B. CONS: 
 
ALTERNATIVES (In Suggested Order of Staff Preference): N/A 
 
ATTACHMENTS: None 
 
FUNDING SOURCE (Where Applicable): N/A 
 
RECOMMENDED ACTION: Discussion only 
 
APPROVALS: Terry K. Roberts 
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AGENDA ITEM 9 

 
DATE OF MEETING: August 1, 2013 
 
DEPT. OF ORIGIN: Development Services 

DATE SUBMITTED: July 25, 2013 
 
SUBMITTED BY: Julie Fulgham 

MEETING TYPE:                                      CLASSIFICATION:                                        ORDINANCE: 
 
   REGULAR   PUBLIC HEARING   1ST READING 
 
   SPECIAL   CONSENT   2ND READING 
 
   EXECUTIVE SESSION                         REGULAR   RESOLUTION 
 
    WORK SESSION 
 
AGENDA ITEM DESCRIPTION: Discuss and Possibly Act Upon a Text Amendment to Part 1, Section 5.02 
(Definitions), (53) Dwelling, Detached, of Appendix A: Zoning of the City of Brenham’s Code of Ordinances, 
Establishing 750 Square Feet as the Minimum Square Footage Allowed for Single Family Detached Dwellings on 
Individual Lots 
 
SUMMARY STATEMENT: Staff believes minimum square footage requirements for single family detached 
dwellings should be adopted to ensure new residences built within the City are compatible with the character and 
development patterns that currently exist.  Staff recommends a text amendment to the detached dwelling 
definition in the zoning ordinance to establish this minimum requirement.  This text amendment will define 
single-family detached dwellings as: (53) Dwelling, detached: A detached dwelling is one containing only one 
single-family dwelling unit per building lot and does not meet the requirements for a party wall or walls 
pertaining to a single family attached (townhouse) dwelling unit. All single-family detached dwellings shall be a 
minimum of seven hundred fifty (750) square feet.  

STAFF ANALYSIS (For Ordinances or Regular Agenda Items): 
 

A. PROS: establishing a minimum square footage requirement for single-family detached dwellings ensures 
new residences meet the character of Brenham’s existing neighborhoods 
 

B. CONS: any minimum square footage requirement could potentially constrict design options and increase 
overall building cost 

 
ALTERNATIVES (In Suggested Order of Staff Preference): 1. Approve the proposed text amendment to 
Appendix A – “Zoning” as recommend by the P&Z Commission at their July 1st Regular Meeting; 2. Deny the 
proposed text amendment 
 
ATTACHMENTS: (1.) Ordinance; (2.) Memo From Julie Fulgham to Planning & Zoning Commission; and (3.) 
Excerpt from the Draft Minutes of the Planning & Zoning Commission July 1, 2013 Meeting 
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FUNDING SOURCE (Where Applicable): N/A 
 
RECOMMENDED ACTION: Approve a Text Amendment to Part 1, Section 5.02 (Definitions), (53) Dwelling, 
Detached, of Appendix A: Zoning of the City of Brenham’s Code of Ordinances, Establishing 750 Square Feet as 
the Minimum Square Footage Allowed for Single Family Detached Dwellings on Individual Lots.   
 
APPROVALS: Terry K. Roberts 
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ORDINANCE NO.  ______________ 

 
 
AN ORDINANCE AMENDING APPENDIX A - "ZONING" OF THE CODE OF 
ORDINANCES OF THE CITY OF BRENHAM, TEXAS, AMENDING SECTION 5.02, 
DEFINITION NUMBER 53, PROVIDING FOR THE ESTABLISHMENT OF A 750 
SQUARE FEET MINIMUM SQUARE FOOTAGE FOR DETACHED DWELLINGS. 
 
BE IT ORDAINED BY THE CITY OF BRENHAM, TEXAS, THAT APPENDIX A - 
"ZONING" OF THE CODE OF ORDINANCES OF THE CITY OF BRENHAM, 
TEXAS, AND THE OFFICIAL ZONING MAP BE AMENDED IN THE FOLLOWING 
MANNER: 
 
SECTION 1. That Appendix A - "Zoning" of the Code of Ordinances of the City of 

Brenham, Texas, and the Official Zoning Map are hereby amended as follows: 
(53) Dwelling, detached: A detached dwelling is one containing only one single-
family dwelling unit per building lot and does not meet the requirements for a 
party wall or walls pertaining to a single family attached (townhouse) dwelling 
unit. All single-family detached dwellings shall be a minimum of seven hundred 
fifty (750) square feet.  

 
SECTION 2. This Ordinance shall take effect as provided by the Charter of the  
                        City of Brenham, Texas. 
 
PASSED and APPROVED on its first reading this the _______ day of August, 2013. 
 
PASSED and APPROVED on its second reading this the _______ day of August, 2013.
      
      
 

__________________________  
      Milton Y. Tate, Jr. 
              Mayor 
 
 
ATTEST: 
 
 
 ________________________________  
Amanda Klehm 
Deputy City Secretary 
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Memorandum 
To: Planning and Zoning Commission 

From: Julie Fulgham, Director of Development Services 

Date: July 1, 2013 

Re: Text Amendment – Minimum Square Footage Requirements for Single-Family Detached Dwellings 

City staff believes minimum square footage requirements for single family detached dwellings should be 
adopted to ensure new residences built within the City are compatible with the character and development 
patterns that currently exist.   

Below is the proposed text amendment to the zoning ordinance establishing a minimum square footage 
requirement of 750 square feet for single-family detached dwellings.    

PART I. 
GENERAL PROVISIONS 

Sec. 5. Definitions and interpretation.  
(Sec. 5.02) [Definitions.] The following definitions shall apply in the interpretation and the enforcement of this 
ordinance: 

 
(53) Dwelling, detached: A detached dwelling is one containing only one single-family dwelling unit per 
building lot and does not meet the requirements for a party wall or walls pertaining to a single family attached 
(townhouse) dwelling unit. All single-family detached dwellings shall be a minimum of seven hundred fifty 
(750) square feet.  
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Excerpt from the July 1st draft minutes of the Planning and Zoning Commission 
Regular Meeting: 
 
7.  Public Hearing, Discussion and Possible Action Concerning the Approval of a Text Amendment to Part 1, 

Section 5.02 (Definitions), (53) Dwelling, Detached, of Appendix A: Zoning of the City of Brenham’s Code 
of Ordinances, Establishing 750 Square Feet as the Minimum Square Footage Allowed for Single Family 
Detached Dwellings on Individual Lots  

 
Julie Fulgham, Director of Development Services, stated that there is somewhat of a trend to use “alternative building 
methods” such as shipping containers, portable buildings, etc. for housing.  Most of the time, these buildings are “shells” 
and are fully renovated for use as dwellings.  The plans for these renovations are typically not done by a design 
professional, such as an architect or engineer, and sometimes they are not up to par with the neighborhood, even though 
minimum codes are met.  Buildings moved to a site must be brought up to code but, even with modifications that meet the 
building code, the structures may not meet the character of the neighborhood.  Ms. Fulgham stated that currently there is no 
minimum square footage requirement for single family detached dwellings; however, she is proposing that this be changed 
to 750 square feet.  She also stated that apartments, cluster housing, etc. still may have smaller square footage requirements 
and this proposed text amendment only establishes minimum square footage requirements for single family detached 
dwellings.   
 
Vice Chairman Low opened the Public Hearing and asked for any citizen comment.  Several Commissioners expressed 
disbelief that we did not already have a minimum square footage requirement in our ordinance.   Ms. Fulgham reiterated 
that this would only be for a single family detached dwelling.    
 
Vice Chairman Low closed the Public Hearing.  A motion was made by Commissioner Kossie and seconded by 
Commissioner Sheffield to approve the text amendment requiring 750 square feet as the minimum square footage allowed 
for a single family detached dwelling.  The motion carried unanimously.   
 

76



 
AGENDA ITEM 10 

 
DATE OF MEETING: August 1, 2013 
 
DEPT. OF ORIGIN: Main Street 

DATE SUBMITTED: July 29, 2013 
 
SUBMITTED BY: Jennifer Eckermann 

MEETING TYPE:                                      CLASSIFICATION:                                        ORDINANCE: 
 
   REGULAR    PUBLIC HEARING   1ST READING 
 
       SPECIAL   CONSENT   2ND READING 
 
   EXECUTIVE SESSION                         REGULAR   RESOLUTION 
 
    WORK SESSION 
 
AGENDA ITEM DESCRIPTION: Discuss and Possibly Act Upon a Request from the Main Street Board for 
the Approval of the Renewal of a Reserved Parking Space for Hospice Boutique 
 
SUMMARY STATEMENT: At the July meeting, the Main Street Board voted to recommend approval of the 
half-day reserved space annually requested by Hospice Boutique based on the non-profit’s request originally 
approved by Council, prior to the board being responsible for making recommendations of this type to Council. 
The Board’s recommendation accounted for concerns that all parking requests be considered in the larger context, 
being sensitive to other requests that have been, or might be made in the future.  The Board requested that staff 
visit with Hospice Boutique about their request and for the future, consider the use of the back door for deliveries.  
The Board noted that a number of other consignment shops in town have backdoor delivery and Hospice is 
fortunate to have several parking spots on the back of their property – a rarity downtown, which makes backdoor 
deliveries feasible. 
 
STAFF ANALYSIS (For Ordinances or Regular Agenda Items): 
 

A. PROS: 
 

B. CONS: 
 
ALTERNATIVES (In Suggested Order of Staff Preference): N/A 
 
ATTACHMENTS: None 
 
FUNDING SOURCE (Where Applicable): N/A 
 
RECOMMENDED ACTION: Approve a request from the Main Street Board for the approval of the renewal of 
a reserved parking space for Hospice Boutique. 
 
APPROVALS: Terry K. Roberts 
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AGENDA ITEM 11 

 
DATE OF MEETING: August 1, 2013 
 
DEPT. OF ORIGIN: Main Street 

DATE SUBMITTED: July 29, 2013 
 
SUBMITTED BY: Jennifer Eckermann 
 

MEETING TYPE:                                      CLASSIFICATION:                                        ORDINANCE: 
 
   REGULAR    PUBLIC HEARING   1ST READING 
 
       SPECIAL   CONSENT   2ND READING 
 
   EXECUTIVE SESSION                         REGULAR   RESOLUTION 
 
    WORK SESSION 
 
AGENDA ITEM DESCRIPTION: Discuss and Possibly Act Upon the Appointment of a New Member to the 
Main Street Board. 
 
SUMMARY STATEMENT: The resignation of Main Street Board Member Karen Holle has left a position open 
for a mid-term appointment to complete her term. A recommendation is being made that former Main Street 
Assistant Tiffany Morisak be named to fill that position.    
 
STAFF ANALYSIS (For Ordinances or Regular Agenda Items): 
 

A. PROS: 
 

B. CONS: 
 
ALTERNATIVES (In Suggested Order of Staff Preference): N/A 
 
ATTACHMENTS: (1.) Resignation Email from Karen Holle; and (2.) Appointment Application from Tiffany 
Morisak 
 
FUNDING SOURCE (Where Applicable): N/A 
 
RECOMMENDED ACTION: Approve the appointment of a new member, Tiffany Morisak, to the Main Street 
Board to fill the remainder of the term of resigning board member Karen Holle. 
 
APPROVALS: Terry K. Roberts 
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AGENDA ITEM 12 

 
DATE OF MEETING:  August 1, 2013 
 
DEPT. OF ORIGIN:   Administration 

DATE SUBMITTED:  July 29, 2013 
 
SUBMITTED BY:   Kyle Dannhaus 

MEETING TYPE:                                      CLASSIFICATION:                                        ORDINANCE: 
 
    REGULAR   PUBLIC HEARING   1ST READING 
 
   SPECIAL   CONSENT   2ND READING 
 
   EXECUTIVE SESSION   REGULAR   RESOLUTION 
 
    WORK SESSION 
 
AGENDA ITEM DESCRIPTION:  Discuss and Possibly Act Upon a Recommendation from the Library 
Advisory Board Regarding the 2012 Contract with Komatsu Architecture for the City of Brenham’s Library 
Assessment and Masterplan Design 
 
SUMMARY STATEMENT:  The Library Advisory Board voted to terminate the existing City of Brenham’s 
Library Assessment and Masterplan Design contract with Komatsu Architecture on April 17, 2013.  Komatsu 
Architecture completed approximately 30% of the work as outlined on the existing contract.  Staff presented those 
deliverables to the Library Advisory Board on July 24, 2013. 
 
STAFF ANALYSIS (For Ordinances or Regular Agenda Items): 
 
A. PROS:    
 
B. CONS:    
 
 
ALTERNATIVES (In Suggested Order of Staff Preference):  
 
 
ATTACHMENTS:  City of Brenham’s Library Assessment and Masterplan Design Contract 
 
FUNDING SOURCE (Where Applicable):  
 
RECOMMENDED ACTION:  Approve the recommended action by the Library Advisory Board to terminate 
the existing contract with Komatsu Architecture for the City of Brenham’s Library Assessment and Masterplan 
Design. 
 
APPROVALS:  Terry K. Roberts 
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A Document B104T 2007

Standard Form ofAgreement Between Owner and Architect for a Project of limited
Scope

1 AGREEMENT made as of the 10 day of September in the year 2012
In words indicate day month andyear ADDITIONS AND DELETIONS

The author of this document has

BETWEEN the Architectsclient identified as the Owner added information needed for its

Name legal status address and other information completion The author may also
have revised the text of the original

City of Brenham Texas AIA standard form An Additions and

200 W Vulcan Street Deletions Report that notes added

Brenham Texas 77834 information as well as revisions to the

standard form text is available from

the author and should be reviewed A

vertical line in the left margin of this

and the Architect
document indicates where the author

Name legal status address and other information
has added necessary information
and where the author has added to or

Komatsu Architecture
deleted from the original AIA text

3880 Hulen Street Suite 300 This document has important legal

Fort Worth Texas 76107 consequences Consultation with an

Telephone Number 817 3321914 attorney is encouraged with respect

Fax Number 817 8774754 to its completion or modification

for the following Project
Name location and detailed description

Brenham Library Assessment Masterplan
100 W Martin Luther King Parkway
Brenham Texas 77833

The Owner and Architect agree as follows

Based on the attachment Community Needs Assessment andLibrary Master Plan Phase 1
ofII Services Scope of Work the City of Brenham is authorizing the pre design services
and conceptual visualization design effort for Phase I

From approval of Phase I and with the Citys authorization based on available funds Phase
II represents the traditional Architect and Engineer design and documentation services to
enable the construction phase to be initiated at a date in the future This Agreement
addresses both phases however the focus of effort is described in the aforementioned
Attachment and as referenced above The Citys approval of Phase II that includes Scope
and Fees is required for the Architect to commence these services

The pre design services are the Community Needs Assessment and Library Master Plan
process and culminating in the preliminary design Portfolio Envisioning the Brenham
Public Library segment that completes the Phase I scope of services

nit
AIA Document 8104 2007 Copyright 1974 1978 1987 1997 and 2007 by The American Institute of Architects All rights reserved WARNING This AIA
Document is protected by US Copyright Law and International Treaties Unauthorized reproduction or distribution of this AIA Document or any
portion of it may result in severe civil and criminal penalties and will be prosecuted to the maximum extent possible under the law This document was
produced by AIA software at 115757on 09192012 under OrderNo18017025241which expires on 10072012 and is not for resale
User Notes 1884844658
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TABLE OF ARTICLES

1 INITIAL INFORMATION

2 ARCHITECTSRESPONSIBILITIES

3 SCOPE OF ARCHITECTSBASIC SERVICES

4 ADDITIONAL SERVICES

5 OWNERSRESPONSIBILITIES

6 COST OF THE WORK

7 COPYRIGHTS AND LICENSES

8 CLAIMS AND DISPUTES

9 TERMINATION OR SUSPENSION

10 MISCELLANEOUS PROVISIONS

11 COMPENSATION

12 SPECIAL TERMS AND CONDITIONS

13 SCOPE OF THE AGREEMENT

ARTICLE 1 INITIAL INFORMATION

11 This Agreement is based on the Initial Information set forth below
State below details ofthe Projectssite andprogram Ownerscontractors and consultants Architectsconsultants
Ownersbudgetfor the Cost ofthe Work and other information relevant to the Project

See first page

12 The Owner and Architect may reasonably rely on the Initial Information Both parties however recognize that
such information may materially change and in that event the Owner and the Architect shall negotiate appropriate
adjustments in the schedule the Architectsservices and the Architectscompensation

ARTICLE 2 ARCHITECTSRESPONSIBILITIES

The Architect shall provide the professional services set forth in this Agreement consistent with the professional skill
and care ordinarily provided by architects practicing in the same or similar locality under the same or similar
circumstances The Architect shall perform its services as expeditiously as is consistent with such professional skill
and care and the orderly progress of the Project

21 The Architect shall maintain the following insurance for the duration of this Agreement If any of the
requirements set forth below exceed the types and limits the Architect normally maintains the Owner shall reimburse
the Architect for any additional cost

22 Comprehensive General Liability with policy limits of not less than one million dollars1000000 for each
occurrence and in the aggregate for bodily injury and property damage

23 Automobile Liability covering owned and rented vehicles operated by the Architect with policy limits ofnot less
than one million dollars1000000 combined single limit and aggregate for bodily injury and property damage

AIA Document B104TM 2007 Copyright 1974 1978 1987 1997 and 2007 by The American Institute of Architects All rights reserved WARNING This AIAInit Document is protected by US Copyright Law and International Treaties Unauthorized reproduction or distribution of this AIA Document or any 2
portion of it may result in severe civil and criminal penalties and will be prosecuted to the maximum extent possible under the law This document was
produced by AIA software at 115757 on 09192012 under OrderNo18017025241which expires on 10072012 and is not for resale
User Notes 1884844658
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24 The Architect may use umbrella or excess liability insurance to achieve the required coverage for
Comprehensive General Liability and Automobile Liability provided that such umbrella or excess insurance results in
the same type of coverage as required for the individual policies

25 Workers Compensation at statutory limits and Employers Liability with a policy limit of not less than one
million dollars1000000

26 Professional Liability covering the Architectsnegligent acts errors and omissions in its performance of
professional services with policy limits of not less than two million dollars2000000 per claim and in the
aggregate

27 The Architect shall provide to the Owner certificates of insurance evidencing compliance with the requirements
in this Section 25 The certificates will show the Owner as an additional insured on the Comprehensive General
Liability Automobile Liability umbrella or excess policies

ARTICLE 3 SCOPE OF ARCHITECTSBASIC SERVICES
31 The ArchitectsBasic Services consist of those described in Article 3 and include usual and customary

structural mechanical and electrical engineering services

311 The Architect shall be entitled to reasonably rely on 1 the accuracy and completeness of the information
furnished by the Owner and 2 the Ownersapprovals The Architect shall provide prompt written notice to the
Owner if the Architect becomes aware of any error omission or inconsistency in such services or information

312As soon as practicable after the date of this Agreement the Architect shall submit for the Ownersapproval a
schedule for the performance of the Architectsservices Once approved by the Owner time limits established by the
schedule shall not except for reasonable cause be exceeded by the Architect or Owner With the Ownersapproval
the Architect shall adjust the schedule ifnecessary as the Project proceeds until the commencement of construction

313 The Architect shall assist the Owner in connection with the Ownersresponsibility for filing documents
required for the approval of governmental authorities having jurisdiction over the Project

32 DESIGN PHASE SERVICES

I 321 The Architect shall review the program and other information furnished by the Owner and shall review and
comply with laws codes and regulations applicable to the Architectsservices

322 The Architect shall discuss with the Owner the Ownersprogram schedule budget for the Cost of the Work
Project site and alternative approaches to design and construction of the Project including the feasibility of
incorporating environmentally responsible design approaches The Architect shall reach an understanding with the
Owner regarding the Project requirements

323 The Architect shall consider the relative value of alternative materials building systems and equipment
together with other considerations based on program and aesthetics in developing a design for the Project that is
consistent with the Ownersschedule and budget for the Cost of the Work

324Based on the Project requirements the Architect shall prepare Design Documents for the Ownersapproval
consisting of drawings and other documents appropriate for the Project and the Architect shall prepare and submit to
the Owner a preliminary estimate of the Cost of the Work

325The Architect shall submit to the Owner an estimate of the Cost of the Work prepared in accordance with
Section 63

326The Architect shall submit the Design Documents to the Owner and request the Ownersapproval

33 CONSTRUCTION DOCUMENTS PHASE SERVICES
331 Based on the Ownersapproval of the Design Documents and adjustments in the Project requirements and the

budget for the Cost of the Work the Architect shall prepare for the Ownersapproval Construction Documents
consisting of Drawings and Specifications setting forth in detail the requirements for the construction of the Work

Init
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The Owner and Architect acknowledge that in order to construct the Work the Contractor will provide additional
information including Shop Drawings Product Data Samples and other similar submittals which the Architect shall
review in accordance with Section 344

332 The Architect shall incorporate into the Construction Documents the design requirements ofgovernmental
authorities having jurisdiction over the Project

333 The Architect shall update the estimate for the Cost of the Work

334The Architect shall submit the Construction Documents to the Owner advise the Owner of any adjustments to
the estimate of the Cost of the Work take any action required under Section 65 and request the Ownersapproval

335The Architect following the Ownersapproval of the Construction Documents and of the latest preliminary
estimate of Construction Cost shall assist the Owner in bidding awarding and preparing contracts for construction

336During the development of the Construction Documents the Architect shall assist the Owner in the
development and preparation of1 bidding and procurement information that describes the time place and
conditions of bidding including bidding or proposal forms 2 the form of agreement between the Owner and
Contractor and 3 the conditions of the Contract for Construction General Supplementary and other Conditions
The Architect shall also compile a project manual that includes the Conditions of the Contract for Construction and
Specification and may include bidding requirements and sample forms Following the Ownersapproval of the
Construction Documents the Architect shall assist the Owner in 1 facilitating the reproduction of Bidding
Documents for distribution to prospective bidders 2 participating in a prebid conference for prospective bidders
3 preparing responses to questions from prospective bidders and providing clarifications and interpretations of the
Bidding Documents in the form of addenda 4 obtaining either competitive bids or negotiated proposals 5
confirming responsiveness of bids or proposals 6 determining the successful bid or proposal if any and 7
awarding and preparing contracts for construction

34 CONSTRUCTION PHASE SERVICES

341 GENERAL

3411 The Architect shall provide administration of the Contract between the Owner and the Contractor as set forth
below and in AIA Document A107T Standard Form of Agreement Between Owner and Contractor for a
Project of Limited Scope as modified by the parties thereto If the Owner and Contractor modify AIA Document
A1072007 those modifications shall not affect the Architectsservices under this Agreement unless the Owner and
the Architect amend this Agreement

3412The Architect shall advise and consult with the Owner during the Construction Phase Services The Architect
shall have authority to act on behalf of the Owner only to the extent provided in this Agreement The Architect shall
not have control over charge of or responsibility for the construction means methods techniques sequences or
procedures or for safety precautions and programs in connection with the Work nor shall the Architect be responsible
for the Contractorsfailure to perform the Work in accordance with the requirements of the Contract Documents The
Architect shall be responsible for the Architectswillful negligent acts or omissions but shall not have control over or
charge of and shall not be responsible for acts or omissions of the Contractor or of any other persons or entities

performing portions of the Work

3413Subject to Section 42 the Architectsresponsibility to provide Construction Phase Services commences
with the award of the Contract for Construction and terminates on the date the Owner approves the final Certificate for
Payment

342 EVALUATIONS OF THE WORK

3421 The Architect shall visit the site at intervals appropriate to the stage of construction or as otherwise required
in Section421to become generally familiar with the progress and quality ofthe portion of the Work completed and

to determine in general if the Work observed is being performed in a manner indicating that the Work when fully
completed will be in accordance with the Contract Documents However the Architect shall not be required to make
exhaustive or continuous onsite observations to check the quality or quantity of the Work On the basis of the site
visits the Architect shall keep the Owner reasonably informed about the progress and quality of the portion of the
Work completed and report to the Owner in writing 1 known deviations from the Contract Documents and from the
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most recent construction schedule submitted by the Contractor and 2 defects and deficiencies observed in the Work

3422The Architect has the authority to reject Work that does not conform to the Contract Documents and has the
authority to require inspection or testing of the Work

3423The Architect shall interpret and decide matters concerning performance under and requirements of the
Contract Documents on written request of either the Owner or Contractor The Architectsresponse to such requests
shall be made in writing within any time limits agreed upon or otherwise with reasonable promptness

3424When making such interpretations and decisions the Architect shall endeavor to secure faithful performance
by both Owner and Contractor shall not show partiality to either and shall not be liable for results of interpretations or
decisions rendered in good faith

3425The Architect shall render initial decisions on Claims between the Owner and Contractor as provided in the
Contract Documents

343CERTIFICATES FOR PAYMENT TO CONTRACTOR

3431 The Architect shall review and certify the amounts due the Contractor and shall issue certificates in such
amounts The Architectscertification for payment shall constitute a representation to the Owner based on the
Architectsevaluation of the Work as provided in Section 342 and on the data comprising the Contractors
Application for Payment that to the best of the Architectsknowledge information and belief the Work has
progressed to the point indicated and that the quality of the Work is in accordance with the Contract Documents

3432The issuance of a Certificate for Payment shall not be a representation that the Architect has 1 made
exhaustive or continuous onsite inspections to check the quality or quantity of the Work 2 reviewed construction
means methods techniques sequences or procedures 3 reviewed copies of requisitions received from
Subcontractors and material suppliers and other data requested by the Owner to substantiate the Contractorsright to
payment or 4 ascertained how or for what purpose the Contractor has used money previously paid on account of the
Contract Sum

344SUBMITTALS

3441 The Architect shall review and approve or take other appropriate action upon the Contractorssubmittals
such as Shop Drawings Product Data and Samples but only for the limited purpose ofchecking for conformance with
information given and the design concept expressed in the Contract Documents Review of such submittals is not for
the purpose of determining the accuracy and completeness of other information such as dimensions quantities and
installation or performance ofequipment or systems which are the Contractorsresponsibility The Architectsreview
shall not constitute approval of safety precautions or unless otherwise specifically stated by the Architect of any
construction means methods techniques sequences or procedures

3442If the Contract Documents specifically require the Contractor to provide professional design services or
certifications by a design professional related to systems materials or equipment the Architect shall specify the
appropriate performance and design criteria that such services must satisfy The Architect shall review shop Drawings
and other submittals related to the Work designed or certified by the design professional retained by the Contractor
that bear such professionalsseal and signature when submitted to the Architect The Architect shall be entitled to rely
upon the adequacy accuracy and completeness of the services certifications and approvals performed or provided by
such design professionals

3443The Architect shall review and respond to written requests for information about the Contract Documents
The Architectsresponse to such requests shall be made in writing within any time limits agreed upon or otherwise
with reasonable promptness

345CHANGES IN THE WORK

The Architect may authorize minor changes in the Work that are consistent with the intent of the Contract Documents
and do not involve an adjustment in the Contract Sum or an extension of the Contract Time Subject to the provisions
of Section422the Architect shall prepare Change Orders and Construction Change Directives for the Owners
approval and execution in accordance with the Contract Documents

Init
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346 PROJECT COMPLETION

3461 The Architect shall conduct inspections to determine the date or dates of Substantial Completion and date of
final completion issue Certificates ofSubstantial Completion receive from the Contractor and forward to the Owner
for the Ownersreview and records written warranties and related documents required by the Contract Documents and
assembled by the Contractor and issue a final Certificate for Payment based upon a final inspection indicating the
Work complies with the requirements of the Contract Documents

3462The Architectsinspections all be conducted with the owner to check conformance of the Work with the
requirements of the Contract Documents and to verify the accuracy and completeness of the list submitted by the
Contractor of Work to be completed or corrected

3463When the Work is found to be substantially complete the Architect shall inform the Owner about the balance
of the Contract Sum remaining to be paid the Contractor including the amount to be retained from the Contract Sum
if any for final completion or correction of the Work

3464The Architect shall forward to the Owner the following information received from the Contract 1 consent
of surety or sureties if any to reduction in or partial release of retainage or the making of final payments 2
affidavits receipts releases and waivers of liens or bonds indemnifying the Owner against liens and 3 any other
documentation required of the Contractor under the Contract Document

3465Upon request of the Owner and prior to the expiration of one year from the date of Substantial Completion
the Architect shall without additional compensation conduct a meeting with the Owner to review the facility
operations and performance

ARTICLE 4 ADDITIONAL SERVICES

41 Additional Services are not included in Basic Services but may be required for the Project Such Additional
Services may include programming budget analysis financial feasibility studies site analysis and selection
environmental studies civil engineering landscape design telecommunicationsdata security measured drawings of
existing conditions coordination of separate contractors or independent consultants coordination of construction or
project managers detailed cost estimates onsite project representation beyond requirements of Section 421 value
analysis quantity surveys interior architectural design planning of tenant or rental spaces inventories ofmaterials or
equipment preparation of record drawings commissioning environmentally responsible design beyond Basic
Services LEED Certification fasttrack design services and any other services not otherwise included in this
Agreement
Insert a description ofeach Additional Service the Architect shall provide ifnotfurther described in an exhibit
attached to this document

E ISee Attachment 1 Quantities for 421 through423 will be determined in the approved Scope to be developed with
Phase II Design Construction Documents and Construction Administration Services

42 Additional Services may be provided upon written approval of the Owner after execution of this Agreement
without invalidating the Agreement Except for services required due to the fault of the Architect any Additional
Services provided in accordance with this Section 42 shall entitle the Architect to compensation pursuant to Section
113

I 1
421 The Architect has included in Basic Services site visits over the duration of the Project during

construction The Architect shall conduct site visits in excess of that amount as an Additional Service

422 The Architect shall review and evaluate Contractorsproposals and if necessary prepare Drawings
Specifications and other documentation and data and provide any other services made necessary by approved Change
Orders and approved Construction Change Directives prepared by the Architect as an Additional Service

423 If the services covered by this Agreement have not been completed within months of the date of this

Agreement through no fault of the Architect extension of the Architectsservices beyond that time shall be
compensated as Additional Services
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j ARTICLE 5 OWNERS RESPONSIBILITIES

51 Unless otherwise provided for under this Agreement the Owner shall provide information in a timely manner
j regarding requirements for and limitations on the Project including a written program which shall set forth the

Ownersobjectives schedule constraints and criteria including space requirements and relationships flexibility
expandability special equipment systems and site requirements Within 15 days after receipt of a written request from
the Architect the Owner shall furnish the requested information as necessary and relevant for the Architect to
evaluate give notice of or enforce lien rights

52 The Owner shall establish and periodically update the Ownersbudget for the Project including 1 the budget
for the Cost of the Work as defined in Section 61 2 the Ownersother costs and 3 reasonable contingencies
related to all of these costs If the Owner significantly increases or decreases the Ownersbudget for the Cost of the

I Work the Owner shall notify the Architect The Owner after consultation with the Architect shall thereafter make a
1 corresponding change in the Projectsscope and quality

1 53 The Owner shall furnish surveys to describe physical characteristics legal limitations and utility locations for the
site of the Project a written legal description of the site and services of geotechnical engineers or other consultants
when the Architect requests such services and demonstrates that they are reasonably required by the scope of the
Project subject to written approval of the Owner

i

54 The Owner shall coordinate the services of its own consultants with those services provided by the Architect
Upon the Architectsrequest the Owner shall furnish copies of the scope of services in the contracts between the
Owner and the Ownersconsultants The Owner shall require that its consultants maintain professional liability
insurance as appropriate to the services provided

l

55 The Owner shall furnish tests inspections and reports required by law or the Contract Documents such as
structural mechanical and chemical tests tests for air and water pollution and tests for hazardous materials

i

56 The Owner shall furnish all legal insurance and accounting services including auditing services that may be
reasonably necessary at any time for the Project to meet the Ownersneeds and interests

57 The Owner shall provide prompt written notice to the Architect if the Owner becomes aware of any fault or
defect in the Project including errors omissions or inconsistencies in the ArchitectsInstruments of Service

58 The Owner shall endeavor to communicate with the Contractor through the Architect about matters arising out of

P or relating to the Contract Documents

59 The Owner shall provide the Architect access to the Project site prior to commencement of the Work and shall
obligate the Contractor to provide the Architect access to the Work wherever it is in preparation or progress

ARTICLE 6 COST OF THE WORK

61 For purposes of this Agreement the Cost of the Work shall be the total cost to the Owner to construct all
elements of the Project designed or specified by the Architect and shall include contractors general conditions costs
overhead and profit The Cost of the Work does not include the compensation of the Architect the costs of the land
rightsofway financing contingencies for changes in the Work or other costs that are the responsibility ofthe Owner

62 The Ownersbudget for the Cost of the Work is provided in Initial Information and may be adjusted throughout
the Project as required under Sections 52 and 65 Evaluations of the Ownersbudget for the Cost of the Work the
preliminary estimate of the Cost of the Work and updated estimates of the Cost of the Work prepared by the Architect

I represent the Architectsjudgment as a design professional It is recognized however that neither the Architect nor
the Owner has control over the cost of labor materials or equipment the Contractorsmethods of determining bid
prices or competitive bidding market or negotiating conditions Accordingly the Architect cannot and does not
warrant or represent that bids or negotiated prices will not vary from the Ownersbudget for the Cost of the Work or
from any estimate of the Cost of the Work or evaluation prepared or agreed to by the Architect

63 In preparing estimates of the Cost ofWork the Architect shall be permitted to include contingencies for design
bidding and price escalation subject to ownersapproval 1 to determine what materials equipment component

systems and types of construction are to be included in the Contract Documents and 2 to make reasonable

a
Init
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adjustments in the program and scope ofthe Project and to include in the Contract Documents alternate bids as may be
necessary to adjust the estimated Cost of the Work to meet the Ownersbudget for the Cost of the Work The
Architectsestimate of the Cost of the Work shall be based on current area volume or similar conceptual estimating
techniques If the Owner requests detailed cost estimating services the Architect shall provide such services as an
Additional Service under Article 4

64 If the bidding has not commenced within 90 days after the Architect submits the Construction Documents to the
Owner through no fault of the Architect the Architect shall notify the Owner of changes in the general level ofprices
in the applicable construction market

65 If at any time the Architectsestimate of the Cost of the Work exceeds the Ownersbudget for the Cost of the
Work the Architect shall make appropriate non binding recommendations to the Owner to adjust the Projectssize
quality or budget for the Cost of the Work

66 If the Ownerscurrent budget for the Cost of the Work at the conclusion of the Construction Documents Phase
Services is exceeded by the lowest bona fide bid or negotiated proposal the Owner shall

1 give written approval of an increase in the budget for the Cost of the Work
2 authorize rebidding or renegotiating of the Project within a reasonable time
3 terminate in accordance with Section 95
4 in consultation with the Architect revise the Project program scope or quality as required to reduce

the Cost of the Work or
5 implement any other mutually acceptable alternative

67 If the Owner chooses to proceed under Section664 the Architect without additional compensation shall
modify the Construction Documents as necessary to comply with the Owners budget for the Cost of the Work at the
conclusion of the Construction Documents Phase Services or the budget as adjusted under Section 661 The
Architectsmodification of the Construction Documents shall be the limit of the Architectsresponsibility under this
Article 6

ARTICLE 7 COPYRIGHTS AND LICENSES

71 The Architect and the Owner warrant that in transmitting Instruments of Service or any other information the
transmitting party is the copyright owner of such information or has permission from the copyright owner to transmit
such information for its use on the Project If the Owner and Architect intend to transmit Instruments ofService or any
other information or documentation in digital form they shall endeavor to establish necessary protocols governing
such transmissions

72 The Architect and the Architectsconsultants shall be deemed the authors and owners of their respective
Instruments of Service including the Drawings and Specifications and shall retain all common law statutory and
other reserved rights including copyrights Submission or distribution of Instruments of Service to meet official
regulatory requirements or for similar purposes in connection with the Project is not to be construed as publication in
derogation of the reserved rights of the Architect and the Architectsconsultants

73 Upon execution of this Agreement the Architect grants to the Owner a nonexclusive license to use the
ArchitectsInstruments of Service solely and exclusively for purposes of constructing using maintaining altering
and adding to the Project provided that the Owner substantially performs its obligations including prompt payment of
all sums when due under this Agreement The Architect shall obtain similar nonexclusive licenses from the
Architectsconsultants consistent with this Agreement The license granted under this section permits the Owner to
authorize the Contractor Subcontractors Sub subcontractors and material or equipment suppliers as well as the
Ownersconsultants and separate contractors to reproduce applicable portions of the Instruments of Service solely
and exclusively for use in performing services or construction for the Project If the Architect rightfully terminates this
Agreement for cause as provided in Section 94 the license granted in this Section 73 shall terminate Upon such
termination the foregoing license shall be deemed terminated and replaced by a second nonexclusive license
permitting the Owner to authorize other similarly credentialed design professionals to reproduce and where permitted
by law to make changes corrections or additions to the Instruments of Service for the purposes ofcompleting using
and maintaining the Project
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731 In the event the Owner uses the Instruments of Service without retaining author of the Instruments of Service
the Owner releases the Architect and Architectsconsultantsfrom all claims and causes of action arising from such
uses The Owner to the extent permitted by law further agrees to indemnify and hold harmless the Architect and its
consultants from all costs and expenses including the cost of defense related to claims and causes of action asserted
by any third person or entity to the extent such costs and expenses arise from the Ownersuse of the Instruments of
Service under this Section 731 The terms of this Section 731 shall not apply if the Owner rightfully terminates this
Agreement for cause under Section 94

74 Except for the licenses granted in this Article 7 no other license or right shall be deemed granted or implied
under this Agreement The Owner shall not assign delegate sublicense pledge or otherwise transfer any license
granted herein to another party without the prior written agreement of the Architect Any unauthorized use of the
Instruments of Service shall be at the Ownerssole risk and without liability to the Architect and the Architects
consultants

ARTICLE 8 CLAIMS AND DISPUTES

81 GENERAL

811 The Owner and Architect shall commence all claims and causes of action whether in contract tort or
otherwise against the other arising out of or related to this Agreement within the period specified by applicable law
but in any case not more than 10 years after the date of Substantial Completion of the Work The Owner and Architect
waive all claims and causes of action not commenced in accordance with this Section 811

812 To the extent damages are covered by property insurance the Owner and Architect waive all rights against
each other and against the contractors consultants agents and employees of the other for damages except such rights
as they may have to the proceeds of such insurance as set forth in AIA Document A107T t 2007 Standard Form of
Agreement Between Owner and Contractor for a Project of Limited Scope The Owner or the Architect as
appropriate shall require of the contractors consultants agents and employees ofany ofthem similar waivers in favor
of the other parties enumerated herein

Paragraph deleted
813The Architect shall indemnify and hold the Owner and the Ownersofficers and employees harmless from and

against damages losses and judgments arising from claims by third parties including reasonable attorneys fees and
expenses recoverable under applicable law but only to the extent they are caused by the negligent acts or omissions of
the Architect its employees and its consultants in the performance of professional services under this Agreement

82 MEDIATION

821 Any claim dispute or other matter in question arising out of or related to this Agreement shall be subject to
mediation as a condition precedent to binding dispute resolution If such matter relates to or is the subject of a lien
arising out of the Architectsservices the Architect may proceed in accordance with applicable law to comply with the
lien notice or filing deadlines prior to resolution of the matter by mediation or by binding dispute resolution

822 Mediation unless the parties mutually agree otherwise shall be administered by the American Arbitration
Association in accordance with its Construction Industry Mediation Procedures in effect on the date ofthe Agreement
The parties shall share the mediatorsfee and any filing fees equally The mediation shall be held in the place where
the Project is located unless another location is mutually agreed upon
823 If the parties do not resolve a dispute through mediation pursuant to this Section 82 the method of binding

dispute resolution shall be the following
Check the appropriate box Ifthe Owner andArchitect do not select a method ofbinding dispute resolution below or
do not subsequently agree in writing to a binding dispute resolution method other than litigation the dispute will be
resolved in a court ofcompetent jurisdiction

X Litigation in a court of competent jurisdiction
Paragraph deleted

Washington County place of venue

Paragraphs deleted

nit
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ARTICLE 9 TERMINATION OR SUSPENSION

91 If the Owner fails to make payments to the Architect in accordance with this Agreement such failure shall be
considered substantial nonperformance and cause for termination or at the Architectsoption cause for suspension of
performance of services under this Agreement If the Architect elects to suspend services the Architect shall give
seven days written notice to the Owner before suspending services In the event of a suspension of services the
Architect shall have no liability to the Owner for delay or damage caused the Owner because of such suspension of
services Before resuming services the Architect shall be paid all sums due prior to suspension and any expenses
incurred in the interruption and resumption of the Architectsservices The Architectsfees for the remaining services
and the time schedules shall be equitably adjusted

1 92 If the Owner suspends the Project the Architect shall be compensated for services performed prior to notice of
such suspension When the Project is resumed the Architect shall be compensated for expenses incurred in the
interruption and resumption of the Architectsservices The Architectsfees for the remaining services and the time
schedules shall be equitably adjusted

93 If the Owner suspends the Project for more than 90 cumulative days for reasons other than the fault of the
Architect the Architect may terminate this Agreement by giving not less than seven days written notice

94 Either party may terminate this Agreement upon not less than seven days written notice should the other party
fail substantially to perform in accordance with the terms of this Agreement through no fault of the party initiating the
termination

95 The Owner may terminate this Agreement upon not less than seven days written notice to the Architect for the
Ownersconvenience and without cause

96 In the event of termination not the fault of the Architect the Architect shall be compensated for services
performed prior to termination together with Reimbursable Expenses then due and all Termination Expenses as
defined in Section 97

97 Termination Expenses are in addition to compensation for the Architectsservices and include expenses directly
attributable to termination for which the Architect is not otherwise compensated

ARTICLE 10 MISCELLANEOUS PROVISIONS

101 This Agreement shall be governed by the law of the State of Texas Exclusive venue for any claim dispute
lawsuit or other legal proceeding arising out of this Agreement shall be in Washington County Texas

102 Terms in this Agreement shall have the same meaning as those in AIA Document A1072007 Standard Form
of Agreement Between Owner and Contractor for a Project of Limited Scope as may be amended by both parties

103 The Owner and Architect respectively bind themselves their agents successors assigns and legal
representatives to this Agreement Neither the Owner nor the Architect shall assign this Agreement without the written
consent of the other except that the Owner may assign this Agreement to a lender providing financing for the Project
if the lender agrees to assume the Ownersrights and obligations under this Agreement

104 If the Owner requests the Architect to execute certificates or consents the proposed language of such
certificates or consents shall be submitted to the Architect for review at least 14 days prior to the requested dates of
execution The Architect shall not be required to execute certificates or consents that would require knowledge
services or responsibilities beyond the scope of this Agreement

105 Nothing contained in this Agreement shall create a contractual relationship with or a cause ofaction in favor of
a third party against either the Owner or Architect

1
106 The Architect shall have no responsibility for the discovery presence handling removal or disposal of or

exposure ofpersons to hazardous materials or toxic substances in any form at the Project site

Init
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107 The Architect shall have the right to include photographic or artistic representations of the design of the Project
among the Architectspromotional and professional materials However the Architectsmaterials shall not include
information the Owner has identified in writing as confidential or proprietary

ARTICLE 11 COMPENSATION

111 For the ArchitectsBasic Services as described under Article 3 the Owner shall compensate the Architect as
follows

Insert amount of or basisfor compensation

1 See Attachment 1

112 For Additional Services designated in Section 41 the Owner shall compensate the Architect as follows
Insert amount of or basisfor compensation Ifnecessary list specific services to which particular methods of
compensation apply

1 See Attachment 1

113 For Additional Services that may arise during the course of the Project including those under Section 42 the
Owner shall compensate the Architect as follows
Insert amount of or basisfor compensation

See Attachment 1

114Compensation for Additional Services of the Architectsconsultants when not included in Section 112 or 113
shall be the amount invoiced to the Architect plus Ten percent 1000

115 Where compensation for Basic Services is based on a stipulated sum or percentage of the Cost of the Work the
compensation for each phase of services shall be as follows NA

Row deleted
116 When compensation is based on a percentage ofthe Cost ofthe Work and any portions of the Project are deleted

or otherwise not constructed compensation for those portions ofthe Project shall be payable to the extent services are
performed on those portions in accordance with the schedule set forth in Section 115 based on 1 the lowest bona
fide bid or negotiated proposal or 2 ifno such bid or proposal is received the most recent estimate of the Cost of the
Work for such portions of the Project The Architect shall be entitled to compensation in accordance with this
Agreement for all services performed whether or not the Construction Phase is commenced

117 The hourly billing rates for services of the Architect and the Architectsconsultants if any are set forth below
The rates shall be adjusted in accordance with the Architectsand Architectsconsultants normal review practices
Ifapplicable attach an exhibit ofhourly billing rates or insert them below

See Attachment 2

118 COMPENSATION FOR REIMBURSABLE EXPENSES

1181 Reimbursable Expenses are in addition to compensation for Basic and Additional Services and include
expenses incurred by the Architect and the Architectsconsultants directly related to the Project as follows

1 Paragraphs deleted
3 Fees paid for securing approval of authorities having jurisdiction over the Project
6 Expense of overtime work requiring higher than regular rates if authorized in advance by the Owner
9 All applicable taxes levied on professional services and on reimbursable expenses
10 Site office expenses
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1182For Reimbursable Expenses the compensation shall be the expenses incurred by the Architect and the1 Architects consultants plus Zero percent 000 of the expenses incurred 11
1

11
119 COMPENSATION FOR USE OF ARCHITECTS INSTRUMENTS OF SERVICE 1

If the Owner terminates the Architect for its convenience under Section 95 or the Architect terminates this i

Agreement under Section 93 the Owner shall pay a licensing fee as compensation for the Ownerscontinued use of
the ArchitectsInstruments ofService solely for purposes ofcompleting using and maintaining the Project as follows

I NA 1
i

1110 PAYMENTS TO THE ARCHITECT 1
11101 An initial payment ofZero Dollars and Zero Cents 000 shall be made upon execution of this Agreement

and is the minimum payment under this Agreement It shall be credited to the Owners account in the final invoice 1
1

11102 Unless otherwise agreed payments for services shall be made monthly in proportion to services performed 1

Payments are due and payable upon presentation of the Architectsinvoice Amounts unpaid Thirty 30 days after 1
the invoice date shall bear interest at the rate entered below or in the absence thereof at the legal rate prevailing from I
time to time at the principal place of business of the Architect
Insert rate ofmonthly or annual interest agreed upon

1
I000 1

i
11103 The Owner shall not withhold amounts from the Architects compensation to impose a penalty or liquidated i

damages on the Architect or to off set sums requested by or paid to contractors for the cost of changes in the Work 1unless the Architect agrees or has been found liable for the amounts in a binding dispute resolution proceeding

1
11104Records of Reimbursable Expenses expenses pertaining to Additional Services and services performed on 1the basis of hourly rates shall be available to the Owner at mutually convenient times

1
ARTICLE 12 SPECIAL TERMS AND CONDITIONS 1
Special terms and conditions that modify this Agreement are as follows

1
I NA

1
ii

ARTICLE 13 SCOPE OF THE AGREEMENT t

I131 This Agreement represents the entire and integrated agreement between the Owner and the Architect and
1

supersedes all prior negotiations representations or agreements either written or oral This Agreement may be i
amended only by written instrument signed by both Owner and Architect i

132 This Agreement incorporates the following documents listed below i

List other documents ifany including additional scopes ofservice and AIA Document E201 Digital Data
Protocol Exhibit ifcompleted forming part ofthe Agreement

Attachment 1 Community Needs Assessment and Library Master Plan Phase I II Services Scope of Work I
dated May 16 2012 f
Attachment 2 Komatsu Labor and Billing Rates dated January 2012

This Agreement entered into as of the day and year first written above

i
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ATTACHMENT 1

CITY OF BRENHAM PUBLIC LIBRARY

COMMUNITY NEEDS ASSESSMENT AND LIBRARY MASTER PLAN

PHASE I of II SERVICES SCOPE OF WORK

May 16 2012

PROJECT UNDERSTANDING

The City of Brenham has selected the Komatsu Architecture team to provide the design of its new
public library within a public project development process recommended as

Phase I

Defining Brenhamscommunity library needs and service opportunities
Providing a facility program and projected costs for the Citys Capital Improvement Program
Identifying and through an approval process based on the facility program and site criteria
comparison of site candidates and final selection of a site

Envisioning the new facility for public funds allocation and possible private fundraising

Phase II

Professional services for the comprehensive design and construction documents
o To be based on Phase I Scope of Work defined by the approved Project Building

Program and the Selected Site Concept workfee in Phase I applied to Phase II
Implementation of the facility construction and commencement of operations

o To be based on the approved design and construction document cost estimates and
award of construction contract Sealed Competitive Proposal Bid Construction
Manager At Risk or other as the City may elect

It is our Komatsu understanding that our contractual client is the City of Brenham our working
relationship is through its designated Building Committee that represents the Citys Council and
staff Washington County and The Fortnightly Club We assume that there will be a single point of
contact as the daytoday liaison with the Komatsu team We will also designate a Komatsu team
single point of contact Les Edmonds or Amy Sibley and as an additional contact Karl Komatsu Our
teams local professional participant is the firm of Upchurch Architects Inc and liaison contact is both
Tommy Upchurch and Elizabeth Price As the project process continues we anticipate engaging the
services of a Brenham based civil engineer as part of our teams engineering capabilities
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City of Brenham Public Library
Scope of Work May 16 2012

PHASE I COMMUNITY LIBRARY NEEDS ASSESSMENT MASTER PLAN

COMMUNITY VISION OF A LIBRARY AND ITS SERVICES

1 Evaluate existing resources programs and facilities including the City of Brenham Master Plan
Draft pending approval by City Council Existing physical resourcesfacilities will be assessed as
potential site or adaptive use candidates Existing library programs services and facility will be
evaluated

2 Conduct a Needs Assessment of the community that represents a range of Brenhamsdiverse
citizenry and socioeconomics ie agriculture mercantile and service business tourism
education and other components

3 Survey public opinion regarding preferred library service priorities through public meetings andY P P 9 9 P rY P 9 P 9

community surveys in library printed survey for userspatrons and distributed printed copies in
select community locations is included in basic fee Several techniques and cost ranges can be
considered for other survey formats if needed

4 Competition and supportive effects of schools academic institutions museums archives
bookstores and other information resources will be evaluated through stakeholder interviews
Review and discussion of the future trends of public libraries and Texas State Library and Archives
Standards technology developments and other measures and services will be addressed through
comparable public libraries as a benchmarking exercise

5 With the stakeholder assistance explore appropriate partnerships or coordinated program and
resource allocations within other community resources and agencies for potential delivery of
unique information access and services

6 Assist the City and community to envision what Brenham library priorities will become goals based
on future trends Interpret service delivery approaches into the building program accommodation

7 Correlate growth projection of the city with appropriate type and location of site and its flexibility
to adapt to program and service demands

8 Identify associated costs for development and construction of a new and enlarged facility
9 Correlate the proposed recommendations to a future capital budget
10 What role should the library play within the community Within Brenhamsvisualization of its

future sense of place downtown Within the County Should it have other roles besides a
traditional library A learning commons or community commons As a community centerlike
component

1 1 Recommend an implementation plan that uses a prioritized approach
12 Present draft report and final report Include an onsite review of the draft report with key

stakeholders prior to developing the final product
13 Lead Public Workshop sessions to engage the different Brenham community groups provide a

forum for input from citizens current users and non library users provide a roadmap for what
the Community Needs Assessment is and its use in the planning stages for the new library If
desired a second Public Information session that shares the preliminary site selection and basis for
the publicprivate funding of a new library could be connected with a campaign supporting a
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City of Brenham Public Library

Scope of Work May 16 2012

bond referendum or city council action for Certificates of Obligation publicprivate partnership
financing also a possibility

14 Attend meetings with the Master Plan Implementation committee as necessary or appropriate
and other Stakeholder forums

LIBRARY PROGRAMMING

15 Demographics population is a factor in using a benchmark of physical space allocation per
capital of the service population city or county populations depending on The City of Brenhams
services policies

16 Typical collections percentages of similar size libraries reference and collections variation by
Brenham community emphasis cooperative programs with other lending institutions special
collections and policies etc

17 Collections shelf linear footage requirements growth capacity in shelf space typically 20 year
horizon multimedia electronic data and webbased database and collections access

18 Staff and peer library professional interviews Fortnightly Club leadership interviews Stakeholder
interviews

19 Library Technology Checkout accessioningdeaccessioning system circulation processing Wi
Fi VoiceData internal local area networkserver compatibilitylinkwith City Audio Visual1
Security CCTV or other

20 Staff Functional Areas Functional adjacencies Work areas Collections processing
Administrative offices Receiving and Processing Support areas Book deposit Auto book drop
etc

2 21 Public areas Activity adjacencies and separationquiet zone designations Community and
ChildrensProgram RoomsCheckout Circulation Reference Online workstationscarrels
Collections and Stack Range Areas Reading Room Commons and Casual Seating Areas Study
Rooms Study Tables ChildrensLibrary Young AdultTeen Commons etc

22 Special Functions Fortnightly Bookstore Storage InLibrary Book sales Refreshments concession
or vending area a la Cafe AfterWords

23 Site requirements and amenities Criteria Parking Drivethru Outdoor potential depending on
context Pocket Park Courtyard or Terrace Commons

24 Potential shared or common location City services Senior Citizen activities Parks Recreation

Community Center style functions
25 Fixtures Furnishings and Equipment FFE specification and technical requirements

recommendations for manufacturerssources Staff requirements for information management
ie central file storage personal workstation requirements inventory and processing equipment
conference and community program room seating customerpatron area furnishings

26 Building Design Characteristics Vernacular and cultural interpretation Context and site setting
design influences ie open park setting urban streetscape setting adaptive use of existing or
historic building other

27 Environmental Control Public Spaces and Workplace Ambiance Lighting daylighting
acoustics interior finishes color and texture Special environments for collection media if required

1

3

1
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City of Brenham Public Library
Scope of Work May 16 2012

28 Sustainable Design energy efficient heating and cooling system considerations window
treatments local and recycled materials water conservation other considerations if desired

29 Conceptual Site Building and Furnishings budgets Program Development budget including soft
costs estimate

SITE SELECTION

30 Using the Site Criteria developed in the preceding Programming process the designated site
candidates will be evaluated for degree of meeting or exceeding the site criteria Factors such as
current ownership City County or other available utilities site elevation contours probable soil
conditions to evaluate foundation costs potential for amenities such as a pocket park or other
outdoor library controlled space location favorable to community access criteria and supportive
or enhancement potential toward the Brenham Master Plan objectives

31 Assumption that three sites to five sites can be conceptually evaluated with a shortlist developed
of two sites for further more detailed study The shortlistsdetailed study effort may include
necessary costs unless information or data is already available or evident ie environmental or
hazmat studies geotechnical reports property survey deed and title confirmation utility and
easement information traffic counts on bordering main or secondary arterials

32 If the Brenham High School building or another existinghistoric structure is a shortlist candidate
additional engineering technical evaluation fees may be required Possible MEP evaluation
Structural engineering evaluation and additional contact effort with the local preservation
organization or County Historical Commission CHC and possibly the Texas Historical
Commission THC may be warranted

33 Sites under consideration that require acquisition will be evaluated confidentially to avoid pricing
spikes if requested by the City

34 If the sites are adjacent to or in neighborhood or other special designation overlays it is
advisable to conduct an information session prior to official consideration or designation as a
selected site Komatsu can include two 2 such sessions in our proposal as a fee placeholder if
more are required we can identify a per session cost and would require authorization from the City
to engage in such additional meetings

35 Assist the Building Committee and stakeholders with interpreting their vision of the library as a
landmark or an opportunity for place making in the community in terms of which site holds the
most potential to achieve that vision presence and character

PORTFOLIO ENVISIONING THE BRENHAM PUBLIC LIBRARY

36 Development of collateral materials and information to assist the Community leadership and
stakeholders Council and County leaders and City staff with a broad based Information and
Support effort and outreach toward all sectors of the larger Brenham and Washington County
community

37 Provide an Executive Summary of the benefits to Brenhamseducational economic development
and quality of life standings Outline the many uses along with the traditional library attributes
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City of Brenham Public Library
Scope of Work May 16 2012

ie job searches equipment and product specifications and sources searches a community
gathering place as a childrensyouth and adult information commons affordable advanced
media access supplement the continuing education opportunities and primary resources at public
and private K12 facilities and the local and regional community college institutions Bringing the
library as a resource up to service capabilities for a growing greater Brenham and Washington
County population

38 Fact Sheet Description of the proposed library funding proposed construction cost square
footage for size full capacity of collections new features what it will accomplish from the
Brenham Master Plan objectives and the community priorities jobs business agricultural and
mercantile revitalization of Brenham education community gather place as an amenity

39 Accompanying board size or poster size print and image media Highlight the unique role
potential of the public library within the larger vision of Brenham and its master plan objectives
how the library will contribute as an activity center and destination with spinoff potential for
surrounding businesses and institutions and other public spaces

40 Conceptual floor plan on the selected site plan
41 Conceptual elevationsof the Library
42 Conceptual rendering of the potential Library image capturing its presence and as a visual

identity image complimenting the communitysvision of Brenham

PROFESSIONAL FEES Phase I recommended
Community Needs Assessment Master Plan 1 14

A Basic Fee 15000
1 Community Meetings if more than 2 2500

Library Programming 1630

A Basic Fee 10000
2 Cost Estimate 3000

Site Selection 31 36 5 Preliminary 2 Final
A Basic Fee 5000

3 Option Existing Building Engineer Evaluation 8000
4 Option Testing if Required Geotech HazMat Varies

Portfolio Envisioning the Brenham Public Library 3743
A Basic Fee 15000

5 Option Additional renderings beyond 1 1800 each
6 Option Additional public presentations 1000 each
7 Expenses Travel Printing Materials 4000

TOTAL RECOMMENDED 52000
TOTAL WITH ALL OPTIONS 62300
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City of Brenham Public Library
Scope of Work May 16 2012

Meetings and Work Sessions

Public Meetings 2
First Meeting Community Input on Library Services and Vision for the Library
Second Meeting Presentation of Building Committee approved proposed site and

conceptual images
Additional meetings if requested by the City or the Fortnightly Club 2500 per additional session

Work Sessions 6
Two sessions for discussions of the programming cost estimate and the site selection1

stakeholder interviews

Two sessions to provide intermediate and final work sessions with Building Committee
and Library Staff

Two sessions on site selection and portfolio package development or as needed
to coincide with public meeting dates

PHASE II DESIGN AND CONSTRUCTION DOCUMENTS CONSTRUCTION ADMINISTRATION

Phase II services fees will be based on approved Phase I site selection programmed building scope
square footage and conceptual design Phase 1 concept fees 28000 deduct from Phase II fees
as approved by Owner
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KOMATSU ARCHITECTURE ATTACHMENT 2

LABOR COSTS BILLING RATES

Effective January 2012

POSITION LABOR COST BILLING RATE

Project Management

Vice President Principal 7150 19000 23500

Prog Director Proj Mgr 5702 7150 15500 19000

Proj Architect I 5413 14500

Project Coordinator Level

Architect II 4834 13000

Senior Technical I 4155 11500

Technical Staff Level

Drafter II 4000 10700

Drafter III 2800 7500

Tech Spec Support 2580 6900

Project Specialist Level

Estimator 4000 13500

LEED Mgt Prog Mgr 5702 14500

Interior Designer 4722 12700

Facility Mgt Data Coord 2500 8500

Space Planner 2548 6800

Construction Administrator 4613 12500

Construction Field Observor 3506 9500

Quality Control Reviewer 5160 13800

Labor rates are SalaryHr plus mandatory Payroll Additives
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Brenham City Council Minutes

A regular meeting of the Brenham City Council was held on July 5 2012 beginning at
100pm in the Brenham City Hall City Council Chambers at 200 W Vulcan Street Brenham
Texas

Members present

Mayor Milton Y Tate Jr
Councilmember Mary E BarnesTilley
Councilmember Andrew Ebel

Councilmember Danny Goss
Councilmember Keith Herring
Councilmember Weldon Williams Jr

Members absent

Mayor Pro Tem Gloria Nix

Others present

City Manager Terry K Roberts City Attorney Cary Bovey City Secretary Jeana
Bellinger Deputy City Secretary Jennifer Salsgiver Fire Chief Ricky Boeker Police
Chief Rex Phelps Chief Financial Officer Carolyn Miller Stacy Hardy Wende Ragonis
Public Works Director Doug Baker Leslie Kelm Kim Hodde Assistant Public Utilities
Director Dane Rau Thomas Gooden and Janie Mehrens

Citizens present

Clint Kolby Wesley Brinkmeyer Mike Haywood Darren Heine and Bob Springer

Media Present

Arthur Hahn Brenham Banner Press Ed Pothul KWHI

1 Call Meeting to Order

2 Invocation and Pledges to the US and Texas Flags City Attorney Cary Bovey

3 3a Service Recognitions
William Charlie Bentke Parks Department 26 years RETIREMENT
Thomas Gooden Street Department 10 years

3b New Employees
Wende Ragonis Purchasing

City Council Meeting 501

July 5 2012
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Mayor Tate presented Thomas Gooden with a service recognition award and Street
Superintendent Leslie Kelm expressed his appreciation for Gooden

Chief Financial Officer Carolyn Miller introduced Wende Ragonis to the Mayor and
Council as the new Purchasing Manager Mayor Tate welcomed her to the City

4 Citizens Comments

There were no citizen comments

CONSENT AGENDA

5 Statutory Consent Agenda

5a Second Reading of Ordinance 012015 for the Creation of Reinvestment
Zone Number 34 Requested by Longwood Industries Inc for Commercial
Industrial Tax PhaseIn Incentive on a Certain Tract of Land Containing
27325 Acres More or Less Being Located at 1901 Longwood Drive
Brenham Texas with Boundaries Further Described in Exhibit A of Said
Ordinance and Designating This Property as Qualifying for Tax PhaseIn

Mayor Tate stated that there was some confusion regarding the definition of retained
jobs He directed City Manager Terry Roberts to work with City staff and the Economic
Development Foundation EDF to define retained jobs and furnish this definition to Council
Mayor Tate asked Council to consider passing the second reading of this Ordinance with the
understanding that staff will work out the issues

EDF Project Manager Clint Kolby requested that Council consider Longwood Industries
Inc tax phasein application in order to contribute to Brenhamseconomic development Kolby
explained that Longwood proposed an expansion for its newest product group and this tax phase
in will help them them invest in nesseary equipment and human capital

A motion was made by Councilmember Herring and seconded by Councilmember Ebel
to approve the Statutory Consent Agenda Item 5a Ordinance 012015

Mayor Tate called for a vote The motion passed with Council voting as follows

Mayor Milton Y Tate Jr Yes

Mayor Pro Tem Gloria Nix Absent

Councilmember Mary E BarnesTilley Yes

Councilmember Andrew Ebel Yes

Councilmember Danny Goss Yes

Councilmember Keith Herring Yes

Councilmember Weldon Williams Yes

City Council Meeting 502

July 5 2012
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I

REGULAR AGENDA

6 Discuss and Possibly Act Upon Resolution R12012 Authorizing the Execution of a
Tax PhaseIn Agreement Between the City of Brenham and Longwood Industries
Inc

A motion was made by Councilmember Herring and seconded by Councilmember Ebel
to approve Resolution R12012 authorizing the execution of a tax phasein agreement between
the City of Brenham and Longwood Industries Inc

Mayor Tate called for a vote The motion passed with Council voting as follows

Mayor Milton Y Tate Jr Yes

Mayor Pro Tem Gloria Nix Absent

Councilmember Mary E BarnesTilley Yes

Councilmember Andrew Ebel Yes

Councilmember Danny Goss Yes

Councilmember Keith Herring Yes

Councilmember Weldon Williams Yes

7 Discuss and Possibly Act Upon an Audit Engagement Letter from Seidel Schroeder
Company to Perform an Audit for the Fiscal Year Ending September 30 2012

and Authorize the Mayor to Execute any Necessary Documentation

Chief Financial Officer Carolyn Miller presented the proposed audit engagement letter
from Seidel Schroeder Company for the fiscal year ending September 30 2012 Miller stated
that the audit fee estimate which remained the same as last year is a reasonable amount due to
the complexity of the Citys financial activities

A motion was made by Councilmember Barnes Tilley and seconded by Councilmember
Williams to approve an audit engagement letter from Seidel Schroeder Company to perform
an audit for the fiscal year ending September 30 2012 and authorize the Mayor to execute any
necessary documentation

Mayor Tate called for a vote The motion passed with Council voting as follows

Mayor Milton Y Tate Jr Yes

Mayor Pro Tem Gloria Nix Absent

Councilmember Mary E Barnes Tilley Yes

Councilmember Andrew Ebel Yes

Councilmember Danny Goss Abstain

Councilmember Keith Herring Yes

Councilmember Weldon Williams Yes

City Council Meeting 503

July 5 2012
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8 Discuss and Possibly Act Upon a Recommendation from the Library Advisory
Board Regarding the Selection of an Architect to Design the New Library and
Authorize the Mayor to Sign Any Necessary Documentation

Human Resource Manager Janie Mehrens presented the Library Advisory Boards
recommendation to engage Komatsu Architect to design the new library and noted that the needs
assessment and library master plan scope of work is included in Councils agenda packet
Mehrens explained that the library capital fund will cover incurred expenses and undesignated
donation funds will be used if necessary

Mayor Tate asked if the board recommends building new or redesigning what is already
there Mehrens explained that the Library Advisory Board and the Library Building Committee
were clear with Komatsu that the current library building and site must be looked at closely to
determine if it will meet the needs of the new library before recommending another site

Councilmember BarnesTilley asked if the architect will consider the publics input
Mehrens confirmed that the public will be surveyed and the contract includes a building
evaluation a site evaluation and a needs assessment such as community or individual meeting
facilities

Councilmember Herring explained that Komatsu Architect will study soil for a potential
underground water source and expressed his appreciation for Komatsu Architects

communication strength

Mayor Tate advised Council that the final contract is still being reviewed by the City
Attorney

A motion was made by Councilmember Williams and seconded by Councilmember
BarnesTilley to approve the recommendation from the Library Advisory Board and select
Komatsu Architect to design the new library and authorize the Mayor to sign any necessary
documentation once the final contract subject to the Mayors approval has been completed by
the City Attorney

Mayor Tate called for a vote The motion passed with Council voting as follows

Mayor Milton Y Tate Jr Yes

Mayor Pro Tem Gloria Nix Absent

Councilmember Mary E BarnesTilley Yes

Councilmember Andrew Ebel Yes

Councilmember Danny Goss Yes

Councilmember Keith Herring Yes

Councilmember Weldon Williams Yes

City Council Meeting 504

July 5 2012
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9 Discuss and Possibly Act Upon a Request for a Noise Variance from the Washington
County Tea Party to be Held at the Washington County Courthouse Gazebo from
700AM to 100 PM on October 20 2012

Public Works Administrative Assistant Kim Hodde presented a noise variance request
from the Washington County Tea Party for a rally which will use amplification equipment to be
held at the Washington County Courthouse Gazebo from 700 am to 100 pm on Saturday
October 20 2012

A motion was made by Councilmember Herring and seconded by Councilmember
BarnesTilley to approve a request for a noise variance from the Washington County Tea Party
to be held at the Washington County Courthouse Gazebo from 700 am to 100pm on October
20 2012

Mayor Tate called for a vote The motion passed with Council voting as follows

Mayor Milton Y Tate Jr Yes

Mayor Pro Tem Gloria Nix Absent

Councilmember Mary E BarnesTilley Yes

Councilmember Andrew Ebel Yes

Councilmember Danny Goss Yes

Councilmember Keith Herring Yes

Councilmember Weldon Williams Yes

10 Discuss and Possibly Act Upon the Appointment of a New Member to the City of
Brenham Board of Adjustment

City Manager Terry Roberts explained that Board of Adjustment member Greg Jerking
resigned and Mike Haywood applied to fill his unexpired term Roberts advised Council that Mr
Haywood is currently an active member in the community

Mayor Tate voiced his confidence in Haywoodscharacter and work ethic

A motion was made by Councilmember BarnesTilley and seconded by Councilmember
Herring to approve the appointment of Mike Haywood to the Board of Adjustment to fill the
unexpired term of Greg Jerking that will expire in December of 2012

Mayor Tate called for a vote The motion passed with Council voting as follows

Mayor Milton Y Tate Jr Yes

Mayor Pro Tem Gloria Nix Absent

Councilmember Mary E BarnesTilley Yes

Councilmember Andrew Ebel Yes

Councilmember Danny Goss Yes

Councilmember Keith Herring Yes

Councilmember Weldon Williams Yes 1

City Council Meeting 505

July S 2012
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11 Discuss and Possibly Act Upon an Ordinance on Its First Reading Amending
Chapter 25 Traffic of the Code of Ordinances of the City of Brenham to Amend
Article III Stopping Standing and Parking Inside the City Limits

Police Chief Rex Phelps explained that the Ordinanceslanguage mandating a 24hour
notice allows violators to repeatedly violate the Ordinance despite numerous notifications by his
officers Phelps recommended amending the Ordinance to enable the police to effectively
enforce the Ordinances intention regarding to parking or storing certain types of vehicles and
trailers on public streets

A motion was made by Councilmember Goss and seconded by Councilmember Williams
to approve an Ordinance on its first reading amending Chapter 25 Traffic of the Code of
Ordinances of the City of Brenham to amend Article III Stopping Standing and Parking Inside
the City Limits

Mayor Tate called for a vote The motion passed with Council voting as follows

Mayor Milton Y Tate Jr Yes

Mayor Pro Tem Gloria Nix Absent

Councilmember Mary E BarnesTilley Yes

Councilmember Andrew Ebel Yes

Councilmember Danny Goss Yes

Councilmember Keith Herring Yes

Councilmember Weldon Williams Yes

12 AdministrativeElected Officials Report

Mayor Tate reported on the following
WalMart reopening July 6 2012 at 800 am

City Manager Terry Roberts reported on the following
Mr Nix is not doing well so keep him and Mayor Pro Tem Nix in your prayers
Budget Workshops are scheduled for July 25 27 2012 at 800 am
New librarian Kathy Bell is scheduled to start on July 30 2012
TxDOT has already put traffic over the Highway 290 double overpass at FM 577
going in a west bound direction He reminded Council that six months after traffic
can travel east bound over FM 577 TxDOT will start paying the City back three
million dollars a year for five years The contractor was conservative on their
completion date estimates so it appears that they will finish the project six
months early
Collier Construction will start the Westwood Drive improvements soon
OMalley is finishing up on the Stringer St realignment design

City Council Meeting 506

July 5 2012
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Fire Chief Ricky Boeker reported on the following
Paperwork is being submitted to FEMA for the Grimes County fire that happened
two years ago so the City should receive reimbursement of38000

t

The meeting was adjourned

11 C
Milton Y Tate Jr tt
Mayor O F BRA i

Je BellingerTRMC 4kVAS
City Secretary httu
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AGENDA ITEM 13 

 
DATE OF MEETING: August 1, 2013 
    
DEPT. OF ORIGIN: Public Works 

DATE SUBMITTED: July 19, 2013 
 
SUBMITTED BY: Dane Rau 

MEETING TYPE:                                      CLASSIFICATION:                                        ORDINANCE: 
 
    REGULAR   PUBLIC HEARING   1ST READING 
 
   SPECIAL   CONSENT   2ND READING 
 
   EXECUTIVE SESSION   REGULAR   RESOLUTION 
 
    WORK SESSION 
 
AGENDA ITEM DESCRIPTION:  Discuss and Possibly Act Upon a One (1) Year Extension of the Contract 
with Alexander Oil Company, in Accordance with the Bid Specifications of Bid No. 12-009, for Gasoline and 
Diesel Fuel for the City’s Vehicle and Equipment Fleet, and Authorize the Mayor to Execute Any Necessary 
Documentation 
 
SUMMARY STATEMENT:  The City of Brenham and Alexander Oil have had a great working relationship for 
many years.  In 2012 the City of Brenham Council awarded the bulk fueling contract to Alexander Oil in Bid #12-
009.  The initial term of this contract expired on July 1, 2013.  In discussions with Alexander Oil it has been 
mutually decided that both parties would like to exercise the first contract extension for 2013 and continue 
utilizing Alexander Oil as our bulk fuel provider.  This contract extension will be for one year and will follow all 
terms and conditions as the contract that was approved in June of 2012.  The prices in Bid #12-009 will remain 
the same as well.   
 
In 2012, bids were awarded by the lowest profit margin per gallon above the average OPIS (Oil Price Information 
Service).  Two bids were sent out with only one bid received in 2012.  Alexander Oil was awarded the bid based 
on the lowest profit margin parameters. 
 
Alexander Oil provides the City of Brenham a location to fuel up fleet vehicles along with supplying numerous 
departments bulk fuel at their desired location for items such as generators, bulk storage tanks and the tub grinder. 
They also provide a secondary location for times when the main location is being worked on or temporarily out of 
service.  This location is the Brenham Food Stop on Prairie Lea St.   
 
If council agrees with this extension the new term will run from July 1, 2013-June 30, 2014.  There would then be 
one (1) term extension option remaining for this contract.       
 
STAFF ANALYSIS (For Ordinances or Regular Agenda Items): 
 
A. PROS:   Great service, local people to speak with, convenient/central fueling site with 24/7 access.   
 
B. CONS:   
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ALTERNATIVES (In Suggested Order of Staff Preference):  
 
ATTACHMENTS:  (1.) 2012 Bid from Alexander Oil Company; (2.) Email from Kristie Marth with Alexander 
Oil Company Requesting an Extension on the Fuel Contract; (3.) Email from Wende Ragonis to Dane Rau 
Relating to Extension of Fuel Contract 
 
FUNDING SOURCE (Where Applicable): N/A 
 
RECOMMENDED ACTION:  Approve a One (1) Year Extension of the Contract with Alexander Oil, in 
Accordance with the Bid Specifications of Bid No. 12-009, for Gasoline and Diesel Fuel for the City’s Vehicle 
and Equipment Fleet, and Authorize the Mayor to Execute Any Necessary Documentation 
 
APPROVALS:  Terry K. Roberts 
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AGENDA ITEM 14 

 
DATE OF MEETING: August 1, 2013 
 
DEPT. OF ORIGIN: Fire 

DATE SUBMITTED:  July 19, 2013 
 
SUBMITTED BY: Ricky Boeker 

MEETING TYPE:                                      CLASSIFICATION:                                        ORDINANCE: 
 
  REGULAR   PUBLIC HEARING   1ST READING 
 
   SPECIAL   CONSENT   2ND READING 
 
   EXECUTIVE SESSION  REGULAR   RESOLUTION 
 
   WORK SESSION 
AGENDA ITEM DESCRIPTION: Discuss and Possibly Act Upon an Interlocal Agreement between the Brazos 
Valley Council of Governments (BVCOG) and the Brazos Valley Wide Area Communications System 
(BVWACS) Parties Approving BVCOG to be the Managing Entity of the Brazos Valley Wide Area 
Communications System and Authorize the Mayor to Execute Any Necessary Documentation 
 
SUMMARY STATEMENT:  The BVWACS parties which include City of Brenham, City of Bryan, City of 
College Station, Brazos County, Washington County and Texas A&M University have renewed the Interlocal 
Agreement to jointly operate and maintain the BVWACS radio system this agreement is for the BVCOG to be the 
managing entity of the BVWACS.  This is the first renewal of the original agreement which was started in 2008 
 
STAFF ANALYSIS (For Ordinances or Regular Agenda Items): 
 
A. PROS:    
 
B. CONS:    
 
ALTERNATIVES (In Suggested Order of Staff Preference):  
 
 
ATTACHMENTS: (1.) Interlocal Agreement of BVCOG to be Managing Entity of BVWACS 
 
FUNDING SOURCE (Where Applicable):  
 
RECOMMENDED ACTION: Approve an Interlocal Agreement between the Brazos Valley Council of 
Governments (BVCOG) and the Brazos Valley Wide Area Communications System (BVWACS) parties 
approving BVCOG to be the managing entity of the Brazos Valley Wide Area Communications System and 
authorize the Mayor to execute any necessary documentation 
 
APPROVALS: Terry K. Roberts 
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 Interlocal Agreement  

For Managing Entity by the BVCOG 
for the Brazos Valley Wide Area Communications System 

 
 
 
 
THIS INTERLOCAL AGREEMENT (“ILA”), made and entered into pursuant to the Texas 
Interlocal Cooperation Act, Chapter 791, Texas Government Code (the “Act”), by and among the 
Brazos Valley Council of Governments, hereinafter referred to as “BVCOG,” and the City of 
Bryan, City of College Station, City of Brenham, Brazos County, Washington County, and Texas 
A & M University, all political subdivisions or agencies of the state of Texas. 
 
WHEREAS, the Brazos Valley Council of Governments (the “BVCOG”) is a regional planning 
commission and political subdivision of the State of Texas operating under Chapter 391, Texas 
Local Government Code; and 
 
WHEREAS, pursuant to the Interlocal Cooperation Act codified in Chapter 791 Texas 
Government Code, the BVCOG is authorized to contract with eligible entities to perform 
governmental functions and services; and 
 
WHEREAS, the City of Bryan, City of College Station, City of Brenham, Brazos County, 
Washington County, and Texas A & M University, collectively hereinafter sometimes referred to 
as the “BVWACS Parties” have entered into the First Restatement of the Interlocal Agreement 
for the Construction, Acquisition, Implementation, Operation and Maintenance of the Brazos 
Valley Wide Area Communications System to create and maintain an interoperable radio and 
data communications system (the “BVWACS Agreement”); and  
 
WHEREAS, the BVWACS Parties desire the BVCOG to supervise the performance of the 
BVWACS Agreement; and 
 
WHEREAS, the BVCOG desires to undertake the supervision of the performance of the 
BVWACS Agreement as set forth in this Agreement;  
 
NOW, THEREFORE, BVCOG and the BVWACS Parties do hereby agree as follows: 
 
ARTICLE 1: LEGAL AUTHORITY 
The BVCOG represents that it is eligible to contract with the BVWACS Parties under the 
Interlocal Cooperation Act for the purposes recited herein because it is a local government and it 
possesses adequate legal authority to enter into this Agreement.  Likewise, the BVWACS Parties 
represent that they, too, are each local governments or political subdivisions eligible to enter into 
this Agreement for the purposes recited herein. 
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ARTICLE 2: APPLICABLE LAWS 
The BVCOG and the BVWACS Parties agree to conduct all activities under this Agreement in 
accordance with all applicable rules, regulations, and ordinances and laws in effect or 
promulgated during the term of this Agreement.  This includes applicable laws relating to 
purchasing and bidding of products and services, maintenance of open records and use of the 
Brazos Valley Wide Area Communications System in accordance with Federal Communications 
Commission rules.  A party to this Agreement is financially responsible for any FCC penalties, 
fines or other financial encumbrances or penalties caused by the actions of its agents, employees 
or representatives. 
 
ARTICLE 3: WHOLE AGREEMENT 
This Agreement and any attachments, as provided herein, constitute the complete agreement 
among the parties hereto, and supersede any and all oral and written agreements among the 
parties relating to matters herein. 
 
ARTICLE 4: PERFORMANCE PERIOD 
This Agreement shall be effective when approved by the governing body of the last party which 
approval makes the Agreement go into effect or October 1, 2013, whichever occurs latest.  It 
shall remain effective until September 30, 2018, subject to the rights of termination set forth 
herein. The conditions set forth below shall apply unless modified or terminated in accordance 
with the provisions hereof. 
 
ARTICLE 5: SCOPE OF SERVICES 
The BVCOG agrees to perform certain services for the BVWACS Parties at specified rates and 
costs as set forth in Exhibit “A-2” Scope of Services attached hereto.  Additionally, the BVCOG 
agrees to perform as the BVWACS Managing Entity as set forth in the BVWACS Agreement 
which is attached hereto as Exhibit “A-1.”   
 
The BVCOG will assist the BVWACS Parties in managing grant funds as set forth in Exhibit 
“A”.  Nothing herein shall make the BVCOG responsible for providing funding for various 
projects associated with such grant or programs in the event of a shortfall. 
 
ARTICLE 6: PAYMENTS 
Pursuant to the BVWACS Agreement, upon delivery of goods or services provided and upon 
presentation of properly documented statements on a quarterly basis to each of the BVWACS 
Parties for their proportionate share of same, each BVWACS Party shall promptly in accordance 
with the BVWACS Agreement pay the BVCOG the full amount of its respective share. All 
payments for goods or services will be made from current revenues available to the BVWACS 
Parties. 
 
ARTICLE 7: CHANGES AND AMENDMENTS 
This Agreement may be amended only by a written amendment executed by all the parties, 
except that any alternations, additions, or deletions to the terms of this Agreement which are 
required by changes in Federal and State law or regulations are automatically incorporated into 
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this Agreement without written amendment hereto and shall become effective on the date 
designated by such law or regulation.  
 
ARTICLE 8: TERMINATION PROCEDURES 
The BVCOG or the BVWACS Parties may cancel this Agreement at any time upon ninety (90) 
days written notice by certified mail to the other parties to this Agreement. The obligations of the 
BVWACS Parties and of the BVCOG, including obligations to pay any invoices outstanding for 
goods and/or services purchased under this Agreement, shall survive such cancellation, as well 
as any other obligation incurred under this Agreement, until performed or discharged by the 
responsible party. 
 
ARTICLE 9: SEVERABILITY 
All parties agree that should any provision of this Agreement be determined to be invalid or 
unenforceable, such determination shall not affect any other term of this Agreement, which shall 
continue in full force and effect. 
 
ARTICLE 10: FORCE MAJEURE 
To the extent that any party to this Agreement shall be wholly or partially prevented from the 
performance within the term specified of any obligation or duty placed on such party by reason 
of or through strikes, stoppage of labor, riot, fire, flood, acts of war, insurrection, accident, order 
of any court, act of God, or specific cause reasonably beyond the party's control and not 
attributable to its neglect or nonfeasance, in such event, the time for the performance of such 
obligation or duty shall be suspended until such disability to perform is removed; provided, 
however, force majeure shall not excuse an obligation solely to pay funds.   
 
ARTICLE 11:  CONSENT TO SUIT 
Nothing in this Agreement will be construed as a waiver or relinquishment by any party of 
its right to claim such exemptions, privileges and immunities as may be provided by law. 
 
ARTICLE 12:  NOTICES 
  Notices required under this Agreement must be in writing and delivered personally or sent by 
certified US Mail, postage prepaid, addressed to such party at the following respective addresses: 
 
  Brazos Valley Council of Governments: 
  Attention:  Executive Director 
  P.O. Box 4128 
  Offices: 3991 East 29th St. 
  Bryan, Texas 77805-4128 

 
City: 
City of Bryan 
Attention:  City Manager, with a copy to the City Attorney 
P. O. Box 1000 
Bryan, TX 77805 
 
City: 
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City of College Station 
Attention:  City Manager, with a copy to the City Attorney 
P. O. Box 9960 
College Station, TX 77842 
 
City: 
City of Brenham 
Attention: City Manager, with a copy to the City Attorney 
200 West Vulcan Street 
PO Box 1059 
Brenham, TX 77834 

 
County: 
Brazos County 
Attention: County Judge, with a copy to County Attorney 
200 S. Texas Avenue 
Suite 332 
Bryan, TX   77803 
 
County: 
Washington County 
Attention: County Judge, with a copy to County Attorney 
100 East Main Street 
Suite 104 
Brenham, TX 77833 

 
Texas A & M University:  
Texas A & M University 
Attention:Vice President and Associate Provost  
        For Information Technology and Chief Information Officer 
1365 TAMU 
College Station, TX 77843-1365 

 
 
ARTICLE 13: MISCELLANEOUS 

a. This Agreement has been made under and shall be governed by the laws of the 
State of Texas. Venue and jurisdiction of any suit or cause of action arising under, or in 
connection with, this Agreement shall lie exclusively in Brazos County, Texas.   
 

b. It is understood that this Agreement contains the entire agreement between the 
parties and supersedes any and all prior agreements, arrangements, or understandings between 
the parties relating to the subject matter. 
 

c. No Amendment to this Agreement shall be effective and binding unless and until 
it is reduced to writing and signed by duly authorized representatives of all the parties. 
 

d. The persons executing this Agreement hereby represent that they have 
authorization to sign on behalf of their respective entities. 
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e. Failure of any party, at any time, to enforce a provision of this Agreement, shall in 

no way constitute a waiver of that provision, nor in any way affect the validity of this 
Agreement, any part hereof, or the right of either party thereafter to enforce each and every 
provision hereof. 
 

f. This Agreement and the rights and obligations contained herein may not be 
assigned by any party without the prior written approval of all the other parties to this 
Agreement. 

 
g.   This Agreement is effective as of the effective date set forth above.  This 
Agreement may be executed simultaneously in one or several counterparts, each of which 
is deemed to be an original and all of which together constitute one and the same 
instrument.  The counterparts may be signed in multiple originals to allow each party to 
have an originally signed counterpart for each party.  The Agreement has been executed 
in multiple originals, each having equal force and effect, on behalf of the parties. 
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THIS INSTRUMENT HAS BEEN EXECUTED IN MULTIPLE ORIGINALS BY THE 
PARTIES HERETO AS FOLLOWS: 

 
BRAZOS VALLEY COUNCIL OF 
GOVERNMENTS 
 

By:__________________________ 

Date:_____________ 
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CITY OF BRYAN 

 

By:___________________________ 

Date:___________ 
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CITY OF COLLEGE STATION 

 

By:___________________________

Date_________________ 
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CITY OF BRENHAM 

 

By:___________________________

Date:________________ 
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BRAZOS COUNTY 

 

By:___________________________

Date:_______________ 
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WASHINGTON COUNTY 

 

By:___________________________

Date:________________ 
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TEXAS A & M UNIVERSITY 

 

By:___________________________

Date:________________ 
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EXHIBIT “A-1’ 
 

SCOPE OF SERVICES 
 
The BVCOG shall perform the following services at the following rates for the BVWACS Parties as 
the Managing Entity pursuant to the BVWACS Agreement: 
 

1. Perform as Managing Entity as set forth in the BVWACS Agreement.  This includes the 
following: 

 
 a.  Overall management.  To manage the BVWACS on a day to day basis.  
Responsibilities include specific duties outlined in the BVWACS Agreement plus any other 
duties as determined by the Governing Board created under such Agreement. 

b.  Management.  Perform ongoing management of the construction, acquisition, 
implementation, operation and maintenance of the BVWACS; 

c.  Coordination with other radio systems.  Serve as principle coordinator with other 
radio systems as determined by the Governing Board; 

d.  Minutes.  Maintain minutes of the Governing Board and Operating Board 
meetings; 

e. Recommendations.  Make recommendations to the Operating Board regarding 
proper performance of the BVWACS under the terms of this Agreement; 

f.  Supervision.  Supervise additional Employees as applicable; 
g.  Dispute Resolution.  Assist in the administrative dispute process as set out 

elsewhere in this Agreement. 
h.  Agreement copy.  Maintain and make available at all reasonable times to the 

Operating Board and to the Governing Board a current copy of this Agreement, including any 
amendments and the most current version of all Exhibits together with copies of the most 
current versions of any subsequently developed operating procedures or standards; 

i.  Financial Responsibilities.  Reconcile the budget on a quarterly basis or as requested 
by the Governing Board.  Prepare draft budget, coordinate purchasing, conduct inventories, 
assist with any audits and handle such other fiscal matters as may be directed by the Governing 
Board; 

j.  Reports.  Provide such performance reports, projection reports and other reports 
regarding the technical, operational, fiscal and other aspects of the BVWACS as required  by 
the Governing Board or Operating Board; 

k. Record Keeping.  Maintain and keep current all records, legal documents, contracts, 
manuals, warranties, etc. relating to the BVWACS and make same available for review by any 
of the Parties upon request; 

l.  Contract Administration.  Administer all contracts for the construction, acquisition, 
implementation, operation and maintenance of the BVWACS; 

m. Project Management.  Oversee the management of all projects relating to the 
construction, acquisition and implementation of Infrastructure and Improvements to the 
BVWACS; 

n. Standard Operating Procedures.  Develop, distribute and keep current standard 
operating procedures for the BVWACS as directed by the Operating Board; 

o.  BVWACS Availability.  Ensure operational and technical availability of the 
BVWACS features to the Parties and Associates in accordance with the goals and objectives 
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set forth herein and that support interaction and communications with other public safety 
radio systems; 

p.  Grant Administration.  Oversee the application, administration and financial 
management of grant funding programs  available for the construction, acquisition, 
implementation, operation and maintenance of the BVWACS.  This includes performing as a 
recipient or sub-recipient for the BVWACS Parties in relation to such grant programs, and 
such other duties as set out below. 

 
 

2. Perform Grant Administration, including the following: 
 

a.  Procurement and evaluation responses resulting in specific recommendations to the 
BVWACS Governing Board for the execution of grants and contracts, including receipt of 
funds; 
b.  Recommendation to the BVWACS Governing Board for the award of subcontracts for the 
provision of the services set forth  for covered programs that have been approved in 
accordance with the BVWACS Agreement; 
c.  Management, administration, and oversight of subcontracts and subcontractors’ 
performance, including for contracts for planning, evaluation, and monitoring; 
d.  Payment of all authorized grant program expenses, whether for staff or administrative 
services, participant support costs, authorized subcontracted services, participant wages or 
stipends, or other costs incurred in the implementation of programs; 
e    Reimbursement of any questioned or disallowed costs will first be demanded from the 
subcontractor where the costs occurred, and making recommendations regarding possible 
solutions; 
f. Maintenance of financial and grant participant information records; 
g. Preparation and delivery of such reports and invoices for funds as are required by the state 

and federal rules, regulations, and administrative policies applicable to the program 
covered under the statutes; 

h. Preparation of a budget for Grant Recipient/Fiscal Agent; 
i.  Authority to procure service providers for services authorized in the adopted and 

approved annual plans for the covered grant programs;; and 
j. Provision of other duties that may be required by changes in state and/or federal rules, 

regulations, and/or policies that are applicable to the covered grant program. 
 

3. Exclusion from scope of services: 
 
 a.  Conveyance of interests in real property.  This does not prohibit the provision of services 
relating to property acquisition, such as oversight of surveys, title work, appraisals, etc. 
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EXHIBIT “A-2’ 
 

EXPENSES 
 

     APPROVED__ 
FY2013 BUDGET 

   Personnel 
               System Manager 
 

91,052 
             BVCOG Staff 

 
19,351 

             Benefits 
 

33,941 
         Total Personnel 

 
144,344 

   Direct Expenses 
              Travel 
 

8,000 
             T-1 lines 

 
109,164 

             Maintenance (Motorola) 
 

258,445 
             Maintenance (HCRRS) 

 
77,765 

             Supplies 
               Telephone Expense 
 

1,400 
             Equipment 

               Contingency 
               Consultants 
               Postage, Printing, Training 
               Other Direct 
 

15,000 
         Total Direct Expenses 

 
469,774 

   Other Direct Expenses 
              Copier Expense 
 

160 
            Postage Expense 

 
192 

             Insurance 
 

6,000 
            Training and Meeting Expense 

 
2,500 

         Total Other Direct Expenses 
 

8,852 
   Internal Service Funds 

              Accounting Svc ISF 
 

4,608 
            System Adm ISF 

 
10,149 

            Copy Fax Service ISF 
 

513 
            Human Resource Management 
ISF 

 
8,535 

            Office Space ISF 
 

6,552 
            Recept Internet Loc Ph ISF 

 
2,307 

            Core Supplies ISF 
 

1,731 
            Supply Procurement ISF 

 
807 

            Audit Expense 
 

1,250 
         Total Internal Service Funds 

 
36,452 

Total Expenses before Indirect 
 

659,422 
   Indirect Expenses 

              Indirect Cost Expense 
 

17,804 
         Total Indirect Expenses 

 
17,804 

      Total EXPENSES 
 

677,226 
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FY2013 APPROVED CAPITAL BUDGET 

 
 
 

 Revenue 
  Beginning Balance    $ 131,853 
  Partners’ Contributions   $ 293,0001 
 TOTAL REVENUE     $ 424,853 
 
 
 Expenses 
  Console replacement project  $ 458,553 
  Less: Motorola discount   $  (35,000) 
 TOTAL EXPENSES     $ 423,553 
 
 Carry forward to FY2014    $     1,300 
   
 
1 This amount will be reduced by $ 61,523.71 if BVCOG’s requested FY2012 Homeland Security 
Grant for this project is received. 
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AGENDA ITEM 15 

 

DATE OF MEETING: August 1, 2013 
 
DEPT. OF ORIGIN: Fire 

DATE SUBMITTED: July 22, 2013 
 
SUBMITTED BY: Ricky Boeker 

MEETING TYPE:                                      CLASSIFICATION:                                        ORDINANCE: 
 
  REGULAR   PUBLIC HEARING   1ST READING 
 
   SPECIAL   CONSENT   2ND READING 
 
   EXECUTIVE SESSION  REGULAR   RESOLUTION 
 
    WORK SESSION 
AGENDA ITEM DESCRIPTION: Discuss and Possibly Act Upon an Interlocal Agreement Between the City 
of Bryan, City of College Station, City of Brenham, Brazos County, Washington County and Texas A & M 
University Relating to the Operation and Maintenance of the Brazos Valley Wide Area Communications System 
(BVWACS) and Authorize the Mayor to Execute Any Necessary Documentation. 
 
SUMMARY STATEMENT:  This is the first renewal of the ILA that organizes and combines the resources of 
City of Bryan, City of College Station, City of Brenham, Brazos County, Washington County and Texas A&M 
University to jointly operate the Brazos Valley Wide Area Communications System (BVWACS).  The BVWACS 
system is joined with the Harris County system to make it a part of an even larger Regional Radio system.  This 
public Safety radio system has been a huge asset to all of its members.  This is a five year agreement starting on 
October 1, 2013. 
 
STAFF ANALYSIS (For Ordinances or Regular Agenda Items): 
A. PROS:    
B. CONS:    
 
ALTERNATIVES (In Suggested Order of Staff Preference):  
 
ATTACHMENTS: (1.) First Restatement of the Interlocal Agreement for the Construction, Acquisition, 
Implementation, Operation and Maintenance of the Brazos Valley Wide Area Communications System 
(BVWACS) 
 
FUNDING SOURCE (Where Applicable):  
 
RECOMMENDED ACTION: Approve an Interlocal Agreement between the City of Bryan, City of College 
Station, City of Brenham, Brazos County, Washington County and Texas A & M University relating to the 
operation and maintenance of the Brazos Valley Wide Area Communications System (BVWACS) and authorize 
the Mayor to execute any necessary documentation 
 
APPROVALS: Terry K. Roberts 
 
 

 

133



 

 

FIRST RESTATEMENT OF THE INTERLOCAL AGREEMENT  

FOR THE CONSTRUCTION, ACQUISITION, IMPLEMENTATION, OPERATION 

AND MAINTENANCE OF  

THE BRAZOS VALLEY WIDE AREA COMMUNICATIONS SYSTEM (BVWACS) 

 

STATE OF TEXAS  §  

COUNTIES OF BRAZOS AND WASHINGTON § 

 

This Agreement is by and among the City of Bryan, City of College Station, City of 

Brenham, Brazos County, Washington County, and Texas A & M University. 

R E C I T A L S 

A. The BVWACS Parties are combining their resources and desire to jointly operate and 

maintain the Brazos Valley Wide Area Communications System to improve the ability of 

public safety and public service radio communications internally and among themselves, and 

to allow direct access to, and exchange of data. 

 

B. The BVWACS Parties desire to continue to join their Wide Area Communications System 

with the regional communications system of Harris County, Texas, and to create a 

mechanism to effectively administrate this endeavor pursuant to a separate agreement with 

Harris County in a manner consistent with this Agreement.  

 

C. The BVWACS Parties desire to provide for the organizational structure and funding support 

for the construction, acquisition, implementation, operation and maintenance of the Wide 

Area Communications System. 
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A G R E E M E N T 

NOW, THEREFORE, in consideration of the mutual covenants herein, the BVWACS Parties agree 

as follows: 

1. Definitions.  

1.A. Annual Assessment means the proportionate share determined in accordance with 

that BVWACS Party’s participation share as shown on Exhibit A of that Fiscal Year’s 

Capital Costs and Operating Costs based on the approved Budget.  

      1.B.      Brazos County means the corporate and political body of the state of Texas known 
as Brazos County. 
 

1.C. Brenham means the City of Brenham.  

1.D. Bryan means the City of Bryan 

1.E. BVWACS Associates means those entities that are sponsored by a BVWACS Party 

that are eligible to use the licensed frequencies under FCC rules and regulations, that are 

using the BVWACS and that are not BVWACS Parties pursuant to the terms of this 

Agreement.  

1.F. BVWACS Managing Entity means the Brazos Valley Council of Governments 

contracted to supervise the performance of this Agreement or any other BVWACS Party  or 

third party entity designated to perform this function pursuant to the terms of this 

Agreement and pursuant to Section 791.013 Texas Government Code.  

1.G. BVWACS Parties means the state political subdivisions that have entered into this 

Agreement for the construction, acquisition, implementation, operation and maintenance of 

the BVWACS, including Bryan, College Station, Brenham, Brazos County, Washington 

County, and  Texas A & M University. Additional parties may be added from time to time 

pursuant to the terms of this Agreement. 

1.H. BVWACS Systems Manager means the Employee of the Managing Entity unless 

designated by the Governing Board otherwise tasked to perform services for BVWACS as 

set forth in this Agreement. 

  Page 2  
  135



1.I. BVWACS Support Vendor means any of the one or more vendors selected to 

provide maintenance, repair, troubleshooting, and related services for the Brazos Valley 

Wide Area Communications System.  

1.J. BVWACS Value means the undivided interest of a BVWACS Party in the BVWACS 

Infrastructure, Improvements and real property.  

1.K. College Station means the City of College Station.  

1.L. Commencement Date means the date on which this Agreement has been duly 

approved by all BVWACS parties.  

1.M. Costs include Capital Costs and Operating Costs as defined below:  

1.M.1. Capital Costs means all costs incurred for the construction, acquisition and 

implementation of the BVWACS in accordance with the terms of this Agreement.  

Capital Costs includes expenditures for the construction, acquisition and 

implementation of any and all Improvements, Infrastructure, additions, 

replacements, upgrades and enhancements to the BVWACS;  land acquisition costs, 

including appraisals, legal fees, surveys, and other costs associated thereto;  the 

procurement of any hardware or software relating to the construction and 

implementation of any and all Improvements, Infrastructure, additions, 

replacements, upgrades and enhancements to the BVWACS; engineering studies, 

consulting reports, analysis, design and planning; auditing and compliance with 

accounting principles and the fiscal and legal expenses relating thereto, and any and 

all other costs and expenses relating to the foregoing. The BVWACS will be 

implemented in phases.  The Initial Phase is attached hereto and made a part hereof 

labeled Exhibit B.  Notwithstanding any of the above, Capital Costs shall be 

processed in accordance with GASB 34 and GAAP Accounting Principles. 

1.M.2. Operating Costs means all costs not specifically identified as Capital Costs 

and includes all fixed and variable costs and expenses incurred, directly or indirectly, 

in the operation and maintenance of the BVWACS consisting of, without limit, the 

direct purchase of goods and services, such as photographic supplies, developing and 

printing, educational materials, books, office supplies, postage, computer supplies, 

computer software, small tools and minor equipment, and minor computer 

hardware, office space or the value thereof; costs associated with contracts to supply 

goods and services, such as support contracts, rental of copy machines, vehicle 
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maintenance and fuel costs, tower site and infrastructure insurance, building 

maintenance, computer hardware and software maintenance, printing and binding;  

personnel costs incurred by all entities  for Employees approved in the Budget  to 

support the BVWACS including, without limitation, wages, benefits, insurance, 

employment related taxes, employers’ retirement contributions, phone allowances, 

pagers, education and seminar fees, travel for training, mileage reimbursement, and 

parking costs; and further including ongoing utility costs, security, and the normal, 

periodic maintenance, tuning, servicing, inspecting, parts replacement and repair and 

other similar activities that are intended to keep the BVWACS functioning efficiently 

and to maintain the useful life of the assets and reduce the probability of failures. 

The term includes all other items or expenses of a like or different nature reasonably 

required or desirable for the efficient maintenance and operation of the BVWACS in 

full compliance with all current and future regulatory requirements and the 

performance of the provisions of this Agreement;  the provision of liability and other 

insurance in amounts and types determined necessary for the proper operation of 

BVWACS; assumption of legal liability of the BVWACS Parties to pay money to 

satisfy an arbitration award, administrative decision, settlement agreement, or court 

decision creating a judgment against one or more of the BVWACS Parties as a result 

of a third party claim arising out of or incident to the terms of this Agreement, 

including reasonable attorneys’ fees and costs incurred in defending against same; 

and costs incurred in enforcing or defending the provisions of this Agreement, 

including reasonable attorneys’ fees.  Notwithstanding any of the above, Operating 

Costs shall be processed in accordance with GASB 34 and GAAP Accounting 

Principles. 

1.N. Day unless otherwise described, means calendar day.  

1.O. Employees means the person(s) employed by one or more of the Parties or by the 

Managing Entity, devoted exclusively to the construction, acquisition, implementation, 

operation and maintenance of the BVWACS as set forth in this Agreement.   

1.P. FCC means the Federal Communications Commission.  

1.Q. Fiscal Year means the fiscal year agreed upon by the entities signing this Agreement.  

The Fiscal Year in effect as of the execution of this Agreement commences on October 1st 

of each year and ends the following September 30th.  
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1.R. Improvements means any structure, facility, addition, replacement, upgrades and 

enhancements to the BVWACS including, without limitation,  hardware, software, 

equipment and real property  acquired for increasing functionality, range or capacity of the 

Wide Area Communications System.  

1.S. Infrastructure means collectively all Improvements, additions, replacements, 

upgrades and enhancements to real property or personalty, real property acquisition, and all 

system hardware and software procurement necessary for the normal operation of the 

BVWACS and excluding Subscriber Equipment. The twenty-one radio consoles 

implemented in the system initial phase are included as system infrastructure. 

1.T. Initial Phase means that first phase of Infrastructure and Improvements, including 

the Capital Costs relating thereto, for the Parties to utilize the BVWACS within the 

designated portions of the Service Area all as shown on Exhibit C.  As proposed herein, the 

Initial Phase shall include radio voice communications but not data transmission.  

1.U. Quarterly Assessment means a BVWACS Party’s proportionate share of the Capital 

Costs and Operating Costs that are projected to be incurred and the amount of money 

projected to be expended during the next fiscal quarter as presented in an itemized schedule 

prepared by the Managing Entity, with the proportionate share determined in accordance 

with the participation share of the BVWACS Party shown on Exhibit A.  

1.V. Remaining Parties means those BVWACS Parties to this Agreement who remain 

committed to this Agreement if one or more BVWACS Parties withdraw from this 

Agreement or is terminated pursuant to the terms of this Agreement.  

1.W. Service Area means that geographical area designed to serve the Parties for the 

BVWACS as same may, from time to time, be amended through approval by the Governing 

Board.  A map of the initial Service Area is attached hereto as Exhibit C. 

1.X. Standard Terms and Conditions means the terms and conditions listed in Exhibit D 

that must be included in all BVWACS Associate Interlocal Cooperation Agreements.  

1.Y. Subscriber Equipment means the portable radios, mobile radios, control station 

radios, radio consoles, excluding the original 21 radio consoles installed or made operational 

as part of the Initial Phase, and other equipment operated by BVWACS Parties and 

BVWACS Associates accessing BVWACS.  
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1.Z. Terminated Party means a BVWACS Party who has received a notice of termination 

and whose participation in the BVWACS Agreement has been terminated for default, after it 

failed to cure the default in a timely manner.  

1.AA. Termination Date means twelve (12) months from the date of the notice of 

withdrawal when a BVWACS Party gives notice of its intention to withdraw from this 

Agreement and terminate its participation in BVWACS.  

           1.BB.     Washington County means the corporate and political body of the state of Texas 

known as Washington County. 

1.CC.  Wide Area Communications System or BVWACS means the Regional Voice and 

Data Radio System serving the Brazos County and Washington County, Texas areas as 

shown on a Service Area map attached as Exhibit C as same may from time to time be 

amended as provided in this Agreement, implemented by Parties for public safety and public 

service purposes in accordance with the terms herein and pursuant to applicable law for such 

type of public communications system.   

1.DD. Withdrawing Party means a BVWACS Party who gives notice of its intention to 

withdraw from this Agreement and terminate its participation in BVWACS.  

2. Term of Agreement.   

The term of this Agreement shall be effective when this Agreement has been duly approved 

by all BVWACS Parties (termed the Effective Date), subject to the BVWACS Parties’ rights of 

termination in this Agreement.  The  term of this Agreement is from the Effective Date to 

September 30, 2018.  . Nothing in this Agreement will prevent the BVWACS Parties from entering 

into a separate Agreement with another group or entity providing similar radio services provided 

such Party continues to adhere to the terms and conditions of this Agreement.   

 3. Purpose.   

The purpose of this Agreement is to establish an organizational and management structure 

for the construction, acquisition, implementation, ongoing administration, operation, and 

maintenance of the BVWACS by the Parties, including establishing a budget proposal process, a 

funding process, and the allocation of Costs associated with the construction, acquisition, 

implementation, operation, maintenance, and Improvements to the Wide Area Communications 

System. 

The BVWACS Parties have developed initial objectives, attached as Exhibit E, and 

evaluation factors, attached as Exhibit F. 
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4. Governing Board. 

4.A. Purpose.  The Governing Board shall set policy for the BVWACS, direct and 

approve the operating policies and procedures of the Operating Board, adopt a draft budget 

annually, and carry out any and all other appropriate tasks necessary for the proper 

functioning of the BVWACS.  The Governing Board may exercise such powers and duties 

as authorized under this Agreement. 

4.B. Composition.  The Governing Board shall consist of one member from each of the 

BVWACS Parties.  Governing Board Members should be public officials or senior executive 

level employees of their respective BVWACS Party.    Governing Board Members may 

designate in writing an individual within their entity to act in their place.  The governing 

body of a BVWACS Party may designate in writing a change in that BVWACS Party’s 

Governing Board Member. 

4.C. Officers.  The Governing Board shall elect a chair, vice-chair, and other officers 

annually.  The BVWACS Managing Entity shall provide secretarial services and other 

administrative support services to the Governing Board.   

4.D. Meeting Requirements.  The Governing Board shall meet at least semi-annually, but 

special meetings may be called by the request of one (1) or more Governing Board 

Members.  These meetings shall be held in compliance with the Texas Open Meetings Act.  

These meetings shall be publicly posted 72 hours before the meeting by the Chair of the 

Governing Board.  Meeting notices and meeting agenda shall be sent to members of the 

Governing Board at least 72 hours before the meeting.   

4.E. BVWACS Improvements. The Governing Board may develop agreements defining 

the roles and responsibilities of the BVWACS Parties for BVWACS Improvements at the 

time the BVWACS Improvements are approved by the BVWACS Parties.  The funding for 

these BVWACS Improvements shall be included in these agreements.  Unless otherwise 

agreed by the BVWACS Parties in writing, funding for the cost of BVWACS Improvements 

that are constructed or acquired to benefit one (1) or more individual BVWACS Parties shall 

be paid only by the BVWACS Parties benefiting from such BVWACS Improvements.   

4.F. Quorum and Voting.  No action may be taken by the Governing Board unless a 

quorum is present.  A quorum shall consist of a majority of members.  Unless expressly 

stipulated otherwise in this Agreement or unless required differently pursuant to applicable 

law, the affirmative vote of a majority of members is required for the Governing Board to 
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adopt any resolution or take any action.  Each member of the Governing Board shall have 

one vote.  

5. Operating Board. 

5.A. Purpose.  The management and technical operation of the BVWACS is overseen by 

an Operating Board which ensures that the policies set by the BVWACS Governing Board 

are carried out and which provides overall BVWACS advice as to the construction, 

acquisition, implementation, operation and maintenance of the BVWACS  and provides 

advice  to the BVWACS Managing Entity.   

5.B. Composition.  The Operating Board consists of one member appointed by each of 

the BVWACS Parties.  In addition, each BVWACS Party may designate in writing an 

alternate (“Alternate”) to act in place of its appointed Operating Board member.  Notice of a 

change in designated Board Members or Alternate by a BVWACS Party may be made by 

sending written notice of the newly designated Board Member(s) or Alternate to the Chair of 

the Operating Board, with a copy to the BVWACS Managing Entity.  The composition of 

the initial Operating Board is shown in Exhibit G. 

5.C. Duties.  The Operating Board shall meet at least quarterly. The Operating Board 

shall examine the apportionment of BVWACS Capital Costs and Operating Costs among 

the BVWACS Parties and recommend any adjustments needed to the Governing Board.  

The Operating Board shall annually submit a draft Operating and Capital Program budget 

for presentation to the Governing Board by March 1 of each year unless directed otherwise 

by the Governing Board regarding funds needed to improve,  operate, maintain, and use the 

BVWACS.  The Operating Board shall review and recommend the operating policies and 

procedures for the BVWACS, including policies related but not limited to system security, 

fleetmap management, capacity management, and interoperability with other radio systems 

and equipment.  The Operating Board shall regularly review the evaluation factors for the 

BVWACS as described in Exhibit F of this Agreement and take needed actions to ensure 

reliable BVWACS performance.  The BVWACS Managing Entity, together with the 

Operating Board, shall develop and recommend to the Governing Board BVWACS 

Improvements as needed to ensure optimal BVWACS functionality and performance.  The 

Operating Board shall consider the impact of proposed BVWACS Associates and proposed 

new Parties to this Agreement on the capacity of the BVWACS and recommend approval or 
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denial of requests to sponsor an entity as an Associate or to add an additional party to this 

Agreement.  

In addition, the Operating Board annually provides input to the Governing Board 

and to the BVWACS Managing Entity on the performance of the BVWACS Systems 

Manager.   

5.D. Terms.  The term of each Board Member shall be determined by the appointing 

BVWACS Party.  All Board Members serve at the pleasure of their appointing BVWACS 

Party. 

5.E. Attendance Requirements.  Either a Board Member or Alternate shall attend all 

meetings.  If a BVWACS Party has no representation at more than 25% of the meetings 

during any calendar year, the BVWACS Party shall appoint new Board Member(s) and new 

Alternate(s).  Operating Board meetings are scheduled by the Operating Board Chair.  

5.F. Chair, Vice-Chair, and Secretary.  The Operating Board Members elect the Chair, 

Vice-Chair, and Secretary in the first month of each Fiscal Year.  The Chair is responsible 

for scheduling meetings and providing Operating Board members with meeting notices.  

One of the duties of the Secretary shall be to record and track attendance of Board Members 

and Alternates.  The BVWACS Managing Entity provides or arranges staff support to make 

written minutes of each Operating Board meeting and provides other needed logistical 

support for the Operating Board.   

5.G. Procedures at Meeting.  The Chair presides at the meetings and the Vice-Chair acts 

in the absence of the Chair.  No action may be taken by the Operating Board unless a 

quorum of Board Members is present.  A quorum shall consist of a majority of Board 

Members. The Chair shall provide the Board Members with at least 20 days notice of 

proposed dates for regular meetings. Any Board Member may place items on the Operating 

Board’s meeting agenda by submitting the item to the Chair at least ten days before the next 

meeting. The Chair shall submit the agenda to the Board Members no later than seven days 

before the meeting. Each Board Member shall have one vote. The affirmative vote of more 

than 50 percent of all the members of the Operating Board is required to adopt any 

resolution or take any action. Voting by proxy or delegate is permitted.  

5.H. Actions of Operating Board.  The Operating Board may not take any action that 

would violate any applicable statute, law, regulation, court order, ordinance, commissioners' 

  Page 9  
  142



court order, city charter provision, articles of incorporation or other governing document. If 

any such action is taken, it is null and void. 

5.I. Special Meetings.  The BVWACS Managing Entity may call meetings upon 72 hours 

written notice to the Board Members to conduct regular business matters or to address 

budget related items, which may require action by the Parties’ governing bodies to increase 

or decrease currently budgeted expenditures.  The Chair or a majority of the Board Members 

may also call special meetings of the Operating Board.  In the event of an emergency, the 

notice provision herein shall be suspended. 

 

6. Amendments to Agreement. 

Any BVWACS Party may propose an amendment to this Agreement to the Operating 

Board.  The Operating Board considers the amendment and makes a recommendation to the 

Governing Board for consideration.  The Governing Board shall review amendments to this 

Agreement and may recommend approval of the amendment to the governing bodies of the 

BVWACS Parties.  An amendment to this Agreement shall be effective when approved by three 

fourths of the governing bodies of the BVWACS Parties.  A BVWACS Party whose governing body 

does not approve an amendment to this Agreement adopted as provided above, may withdraw from 

participation in the BVWACS as described elsewhere in this Agreement. 

7. Construction, Acquisition and Implementation of BVWACS. 

 7.A. Initial Phase.  The Initial Phase of the BVWACS shall be comprised of current 

Infrastructure and Improvements owned by one or more of the Parties hereto plus additional 

Infrastructure and Improvements to be constructed or acquired.  Exhibit B sets out the 

Infrastructure, Improvements and real property currently owned by one or more of the Parties as 

well as the additional proposed BVWACS Infrastructure and BVWACS Improvements that will 

comprise the Initial Phase.  The Parties agree that the Initial Phase of the BVWACS shall be as set 

forth in Exhibit B.         

 7.B. Ownership and Permission.  Ownership of Infrastructure and Improvements 

currently owned by the Parties shall remain the property of such Party.  Permission for all BVWACS 

Parties, BVWACS Associates, the BVWACS Managing Entity and it’s respective agents and 

representatives to access and use such Infrastructure and Improvements as part of the BVWACS in 

accordance with this Agreement is herein granted. New BVWACS Improvements and BVWACS 
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Infrastructure shall be owned as tenants in common among the Parties then in existence at the time 

funding was provided for such BVWACS Improvements or BVWACS Infrastructure.  

 

8. Staffing and Operations. 

8.A. Designation of Managing Entity. The Governing Board shall designate one of the 

BVWACS Parties or a mutually agreed upon third party as the Managing Entity for the 

BVWACS.   

8.B. BVWACS Systems Manager.  The Managing Entity is responsible for providing the 

BVWACS Systems Manager.   This may be a full time Employee or, with the approval of the 

Governing Board, contracted third party devoted to managing the construction, acquisition, 

implementation, operation and maintenance of the BVWACS under the direction of the 

Managing Entity.  The Operating Board will serve in an advisory capacity to the BVWACS 

Systems Manager on behalf of the Governing Board.  The BVWACS Systems Manager shall 

be an Employee of the Managing Entity unless the Governing Board designates otherwise.  

As its Employee, the Managing Entity shall be responsible for the hiring, firing, performance 

review, training and education, provision of health and retirement benefits and all other 

costs associated with this position as well as costs associated with being an Employee of the 

Managing Entity, subject to reimbursement by the Parties through adoption of the annual 

BVWACS Budget which shall include the costs of all Employees. The Managing Entity shall 

obtain input from the Governing Board before taking any formal action regarding 

performance, including annual reviews, with respect to such Employee. 

8.C.  Management Duties of the BVWACS Managing Entity.  The BVWACS Managing 

Entity will manage the BVWACS on a day to day basis.  Responsibilities include the 

following plus any other duties as determined by the Governing Board: 

8.C.1.  Management.  Perform ongoing management of the construction, acquisition, 

implementation, operation and maintenance of the BVWACS; 

8.C.2.  Coordination with other radio systems.  Serve as principal coordinator with 

other radio systems as determined by the Governing Board; 

8.C.3.  Minutes.  Maintain minutes of the Governing Board and Operating Board 

meetings; 

8.C.4. Recommendations.  Make recommendations to the Operating Board regarding 

proper performance of the BVWACS under the terms of this Agreement; 
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8.C.5.  Supervision.  Supervise additional Employees as applicable; 

8.C.6.  Dispute Resolution.  Assist in the administrative dispute process as set out 

elsewhere in this Agreement. 

8.C.7.  Agreement Copy.  Maintain and make available at all reasonable times to the 

Operating Board and to the Governing Board a current copy of this Agreement, including 

any amendments and the most current version of all Exhibits together with copies of the 

most current versions of any subsequently developed operating procedures, policies or 

standards; 

8.C.8.  Financial Responsibilities.  Reconcile the budget on a quarterly basis or as 

requested by the Governing Board.  Prepare draft budget, coordinate purchasing, conduct 

inventories, assist with any audits and handle such other fiscal matters as may be directed by 

the Governing Board; 

8.C.9.  Reports.  Provide such performance reports, projection reports and other 

reports regarding the technical, operational, fiscal and other aspects of the BVWACS as 

required  by the Governing Board or Operating Board; 

8.C.10. Record Keeping.  Maintain and keep current all records, legal documents, 

contracts, manuals, warranties, etc. relating to the BVWACS and make same available for 

review by any of the Parties upon request; 

8.C.11.  Contract Administration.  Administer all contracts for the construction, 

acquisition, implementation, operation and maintenance of the BVWACS; 

8.C.12. Project Management.  Oversee the management of all projects relating to the 

construction, acquisition and implementation of Infrastructure and Improvements to the 

BVWACS; 

8.C.13. Standard Operating Procedures.  Develop, distribute and keep current 

standard operating procedures for the BVWACS as directed by the Operating Board; 

8.C.14.  BVWACS Availability.  Ensure operational and technical availability of the 

BVWACS features to the Parties and Associates in accordance with the goals and objectives 

set forth herein and that support interaction and communications with other public safety 

radio systems. 

8.C.15.  Grant Administration.  Oversee the application, administration and financial 

management of grant funding programs available for the construction, acquisition, 
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implementation, operation and maintenance of the BVWACS.  This includes performing as 

a recipient or sub-recipient for the BVWACS Parties in relation to such grant programs. 

8.D. Staffing.  There may be such other Employees as may, from time to time, be 

budgeted and approved by the Governing Board.  The BVWACS Parties through action of 

the Governing Board may elect to contract out some or all services relating to the 

construction, acquisition, implementation, operation and maintenance of the BVWACS.   

The initial number and types of Employees to be provided or funded by the BVWACS 

Parties are shown in Exhibit H.  Notwithstanding anything herein to the contrary, personnel 

provided by one or more of the Parties to support the BVWACS are, and shall exclusively 

remain, employees of their respective entity, subject to all of the employment rules and 

personnel policies of that entity. The personnel costs necessary to support the BVWACS are 

included in each year’s draft budget submitted to the Parties, subject to the provisions in 

Section 9. Budget, and Section 18. Effect of Breach and Default.  

8.E. Operating Procedures.  The BVWACS Managing Entity shall ensure that standard 

operating procedures are prepared to govern the day-to-day management and operation of 

the BVWACS and BVWACS staff (“Standard Operating Procedures”) as may be directed by 

the Governing Board, and shall submit such Standard Operating Procedures to the 

Operating Board for review and approval.  Standard Operating Procedures shall be annually 

reviewed by the Operating Board and updated as needed.  The BVWACS Managing Entity 

also monitors the implementation of and compliance with the Standard Operating 

Procedures.  If there is any conflict between the Standard Operating Procedures and the 

employment rules and personnel policies of the entities, then the employment rules and 

personnel policies of the entities control as they impact that entities’ staff supporting the 

BVWACS.  The Operating Board shall also oversee the development and implementation of 

corrective measures policies. 

8.F. Roles and Responsibilities.  The BVWACS Parties shall use the BVWACS in a 

manner consistent with the Standard Operating Procedures, directives of the Governing 

Board and in compliance with applicable FCC rules and regulations.  The BVWACS Parties 

shall follow the established Standard Operating Procedures and Governing Board directives 

regarding the programming and addition of Subscriber Equipment to the BVWACS.  The 

BVWACS Parties are encouraged to utilize and improve the interoperation capabilities of the 

BVWACS.  BVWACS Parties shall utilize the BVWACS Managing Entity as their primary 
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point of contact for requests for BVWACS Improvements when dealing with problems, or 

to answer questions.  BVWACS Parties shall work in good faith with the BVWACS 

Managing Entity to help resolve problems.  Using Standard Operating Procedures or other 

directives from the Governing Board, BVWACS Parties shall have access to system reports 

including, but not limited to, system usage, utilization and performance.  A BVWACS Party 

is financially responsible for any FCC penalties, fines or other financial encumbrance caused 

by the actions of that BVWACS Party and any BVWACS Associate sponsored by it. 

8.G. Capacity Management.  The BWACS Managing Entity may develop a policy for 

capacity management and submit the policy to the Operating Board for review and approval.  

This policy shall be reviewed annually by the Operating Board, and updated as needed to 

ensure appropriateness and applicability with current BVWACS needs and industry 

standards and practices. 

8.H.   Withdrawal of Managing Entity.  In the event the current entity ceases to be the 

BVWACS Managing Entity and the BVWACS Managing Entity is not a BVWACS Party 

subject to the provisions of Section 17.B herein, the Governing Board Members 

representing three-fourths of the BVWACS Parties shall appoint a replacement BVWACS 

Managing Entity. Within ten (10) days after receipt of notice of the identity of the 

replacement BVWACS Managing Entity, the current BVWACS Managing Entity shall:  

8.H.1 Possession.  Transfer control and possession of all BVWACS Infrastructure, 

BVWACS Improvements including BVWACS real property owned as tenants in 

common pursuant to this Agreement to the replacement BVWACS Managing Entity. 

8.H.2 Conveyance of Real Property.  Transfer any and all ownership rights it may 

have to real property acquired pursuant to the terms of this Agreement to the 

BVWACS Parties. 

8.H.3 Evidence of Ownership.  Provide evidence and documentation adequate to 

prove ownership of the BVWACS Infrastructure, BVWACS Improvements or real 

property, including, wherever applicable, transferring all rights, title and interests, 

including proprietary and intellectual property rights, to enable the replacement 

BVWACS Managing Entity to manage, upgrade, update, maintain, and operate or to 

sell, convey or otherwise dispose of the BVWACS Infrastructure, BVWACS 

Improvements or real property if or when the BVWACS Parties determine that this 

is appropriate, and  
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8.H.4. Operations and Legal Documents.  Transfer the originals of all deeds, 

operations manuals, warranties, bills of sale, licenses, leases, titles and other legal 

documents related to BVWACS Infrastructure, BVWACS Improvements or 

BVWACS real property to the replacement BVWACS Managing Entity.  

 

9. Budget. 

9.A. Budget Adoption.   The Governing Board shall annually approve a draft BVWACS 

Budget upon the approval of three-fourths  of its six members in accordance with the 

timeframes set forth herein and recommend approval of the Budget to the governing bodies 

of the BVWACS Parties, including approval to appropriate their proportionate share of the 

BVWACS Budget.  All Operating Costs must be included in each annual BVWACS Budget 

as well as any Capital Costs. The Budget shall include any and all costs relating to employees 

in implementing and maintaining the BVWACS.  If any BVWACS Party does not agree with 

the draft BVWACS Budget as presented, it must provide the Governing Board with a 

detailed explanation of its issues with the draft Budget within 30 days after receipt of it.  

Each member of the Governing Board shall consult with its governing body or appropriate 

budget review personnel before voting to approve any Budget. 

9.B. Annual Operating Costs Budget.  The annual Operating Costs shall be shared 

according to the participation levels shown in Exhibit A, or as may be amended from time to 

time by the Governing Board based on an annual true-up of the ratio of actual accounts for 

each party to total accounts.  An annual true-up shall take place by January 31 of each year.  .   

Each year the BVWACS Managing Entity, following and abiding by its budgeting and 

accounting practices, shall prepare an annual Operating Costs budget (“Operating Budget”) 

on a fiscal year basis and submit this budget to the Operating Board.  The Operating Budget 

must provide for all Operating Costs.  The Operating Board shall review and adjust, as 

needed, the Operating Budget and then submit its recommendation to the Governing Board.  

The Governing Board shall, no later than April 1st of each year, approve a draft budget and 

recommend approval of the Operating Budget by each BVWACS Party and appropriation of 

their proportionate share of the Operating Budget in their next Fiscal Year’s budget.  If 

budgeted amounts exceed actual expenditures, the Governing Board by majority vote may 

move the unexpended balances into the BVWACS Capital Fund, or credit the unexpended 

balances against the budgeted expenditure amounts in the Operating Budget for the next 
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Fiscal Year at each Parties then-current participation level,  unless refunded to the Party at 

such Party’s request.  From time to time, participation levels shall be re-evaluated upon 

request of a Party using the same procedure set forth herein of recommendation by the 

Operating Board and determination by the Governing Board as Infrastructure or 

Improvements are made to BVWACS, as use of the BVWACS changes, or when new 

information affecting BVWACS becomes available.  A BVWACS Party may use its share of 

BVWACS capacity for its own purposes or may allocate a portion of that share through a 

BVWACS Associate Interlocal Cooperation Agreement.  

 

9.C. Annual Capital Costs Budget.  A Capital Costs budget shall be prepared annually 

using the same process for adoption as the Annual Operating Costs Budget except that while 

the Capital Costs budget is prepared annually, the planning period for Capital Costs is five 

(5) years.  Unless otherwise agreed by the BVWACS Parties, Capital Costs shall be shared 

according to the participation levels shown in Exhibit A, if and as amended, as described in 

Section 9.B; provided, however, that the Capital Costs that are incurred to benefit only one 

or more individual BVWACS Parties shall be paid by the BVWACS Parties benefiting from 

such BVWACS Improvements and Infrastructure. 

9.D. Budgeted Expenditures.  After the Budget has been approved and funded by the 

BVWACS Parties, the BVWACS Managing Entity is authorized to incur costs in accordance 

with the Budget.  Any costs to be incurred in excess of the approved and funded Operating 

Costs or Capital Costs Budget amounts require additional budget approval and funding, or 

re-allocation of existing funds, by the BVWACS Governing Board. The BVWACS 

Governing Board may approve transfer of funds from the BVWACS Capital Fund to the 

Capital Budget to meet an urgent need that was not addressed during the Budget process. 

Such approval requires the vote of three-fourths of the members of the Governing Board. 

9.E. Other BVWACS Fees. Fees payable by BVWACS Associates are determined by the 

terms of their BVWACS Associate Interlocal Cooperation Agreement.  Funds received by 

new Parties are determined in accordance with this Agreement. 

9.F. Funding Transfers to the Managing Entity.  Once each BVWACS Party appropriates 

its portion of the BVWACS Budget in its annual budgetary process, the Managing Entity 

shall provide timely and accurate invoices to facilitate the transfer of funds by each 

BVWACS Party to the Managing Entity, and the Parties shall each comply with the 
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following procedures to facilitate payment by the Managing Entity to the BVWACS vendors 

and contractors:  

9.F.1. Quarterly Assessment.  At least 60 days prior to the beginning of each 

Quarter of the Fiscal Year, the BVWACS Managing Entity shall give the Operating 

Board, for its review, an itemized schedule of the Capital Costs and Operating Costs 

that are projected to be incurred, and the amount of money projected to be 

expended, during the next quarter.  At least 30 days prior to the beginning of each 

Quarter, the Managing Entity shall send each BVWACS Party an invoice for its 

Quarterly Assessment. 

9.F.2. Approval.  Each BVWACS Party must approve or dispute its Quarterly 

Assessment and provide written notice of any dispute to the BVWACS Managing 

Entity within 15 business days after receipt of the invoice for the Quarterly 

Assessment. If a dispute concerning the Quarterly Assessment is not resolved by the 

time the BVWACS Party is required to remit payment, the matter shall be resolved in 

accordance with the procedures set forth in Section 21, Dispute Resolution. 

9.F.3. Payment Instructions.  The Managing Entity must provide payment 

instructions to each BVWACS Party for the transfer of BVWACS Party funds to the 

Managing Entity. 

9.F.4. BVWACS Party Funds.  Each BVWACS Party must pay its Quarterly 

Assessment to the Managing Entity no later than 60 calendar days after receipt of an 

invoice in accordance with the resolution of any dispute about the Quarterly 

Assessment.  

9.F.5. BVWACS Fund.  The Managing Entity shall establish a separate fund for 

BVWACS in its accounting records (“BVWACS Fund”) that is dedicated to the 

administration of the BVWACS. All funds received from BVWACS Parties and 

other BVWACS revenues, including the capital fund and any interest earned, shall be 

credited to the BVWACS Fund.  All BVWACS obligations shall be debited from the 

BVWACS Fund.  The records for the BVWACS Fund shall be maintained in 

compliance with generally accepted accounting principles. 

9.F.6. Accounting. The BVWACS Fund is managed by the Managing Entity in the 

same manner as the Managing Entity manages funds held in its depository accounts.  

Funds associated with the BVWACS, including accrued interest, shall be accounted 

  Page 
17 

 
  150



for separately by the Managing Entity for the benefit of the BVWACS Parties, unless 

otherwise required by law or this Agreement.    

9.F.7. Statements.  The BVWACS Managing Entity is responsible for providing 

quarterly statements showing the credits to and debits from the BVWACS Fund, 

including any income earned, to each Party on or before the 20th day of the first 

month following the end of such quarter.  

9.F.8. Payments.  Subject to the availability of sufficient funds in the BVWACS 

Fund, the Managing Entity shall pay BVWACS contractors and vendors in 

compliance with the Texas Prompt Payment Act.  

9.F.9. Reports.  The BVWACS Managing Entity is responsible for providing each 

BVWACS Party with a quarterly written financial report on the Budget, including 

current BVWACS Cost projections for the succeeding quarter. 

9.G. Funding.  The BVWACS Parties specifically acknowledge that funding for each 

BVWACS Party’s share of the BVWACS Operating Budget and Capital Costs Budget goes 

through that BVWACS Party’s normal budgeting process; and upon approval by its 

governing body, is payable from current revenue available to each funding BVWACS Party.  

Purchase, operation and maintenance costs of Subscriber Equipment are the responsibility 

of each BVWACS Party. 

9.H. Failure to Appropriate.  The failure of a BVWACS Party to appropriate its 

proportionate share of the BVWACS Budget by the first day of the Fiscal Year for which the 

Operating Budget and Capital Costs Budget is applicable shall be a material default of such 

BVWACS Party under this Agreement, and the BVWACS Parties shall follow the 

procedures for termination of a BVWACS Party set out in this Agreement addressing the 

effect of breach and default.  

9.I. Partial Funding.  If any BVWACS Party appropriates less than its proportionate 

share of Operating Budget and Capital Costs budget for any year, or if any BVWACS Party 

fails to pay its Quarterly Assessment, (herein called the “Underfunding Party”) the other 

BVWACS Parties, acting through the Governing Board may take one or more of the 

following actions: 

9.I.1. Suspension of Representation.  Remove the Governing Board representation 

and voting rights for the Underfunding Party. 
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9.I.2. Service Reduction.  Reduce the BVWACS services being provided to the 

Underfunding Party. 

9.I.3. Notice of Underfunding.  Send the Underfunding Party a notice stating the 

amount of underpayment, which is the difference in the Underfunding Party’s 

Quarterly Assessment and the amount of funding provided by the Underfunding 

Party (“Deficiency”).  Said Deficiency is an obligation of such Underfunding Party 

subject to the Prompt Payment Act.  Each Underfunding Party agrees that its future 

right to participate in the BVWACS is dependent upon fully paying its Quarterly 

Assessments.  The Underfunding Party must appropriate and pay the Deficiency, 

and its entire Quarterly Assessment for the remainder of that Fiscal Year. 

9.I.4. Budget Revision.  Amend the BVWACS Operating Budget and Capital Costs 

budget by reducing costs and/or increasing the amounts paid by the other BVWACS 

Parties.   

9.I.5. Termination of Participation.  Terminate the Underfunding Party’s 

participation in this Agreement by following the procedure for termination of a 

BVWACS Party, if the level of funding is deemed by the other BVWACS Parties to 

be substantially a failure to fund.  

9.J. Asset Management.  BVWACS Infrastructure shall be tracked in accordance with 

standard operating procedures approved by the Operating Board.  These procedures must 

be consistent with generally accepted accounting principles for property held as tenants in 

common for one or more of the BVWACS Parties. If any BVWACS Infrastructure needs to 

be retired, the BVWACS Managing Entity will provide this information to the Operating 

Board for approval prior to removal.  At a minimum, the BVWACS Managing Entity shall 

provide the asset serial number, asset ID tag (if any), location from which it is to be removed 

and description of the asset.  The asset to be retired shall be disposed as directed by the 

Governing Board upon receiving the recommendation of the Operating Board.  Any funds 

received from the disposal of the asset shall be credited as revenue in the BVWACS Fund 

and shown in the next BVWACS Capital budget.  These funds are managed in accordance 

with the provisions of this Agreement.   

With respect to Infrastructure, Improvements and real property owned by only one or some 

of the Parties and that is not listed as BVWACS Infrastructure, BVWACS Improvements, or 

BVWACS real property, right of access, license and use is herein granted by such Parties to 
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all Parties and to the BVWACS Managing Entity as necessary for BVWACS purposes as 

determined by the Governing Board.  With respect to future Infrastructure, Improvements 

and real property owned by only one or some of the Parties, such Parties agree that all rights 

of access, use or licenses required to make same a part of the BVWACS shall be granted.  

No Infrastructure, Improvement or real property owned by only one or some of the Parties 

may be conveyed to a third party, destroyed or otherwise removed from the BVWACS 

without giving at least 12 months advance notice.   Failure to do so shall be considered a 

failure to perform substantially such Party’s or Parties’ material obligations under this 

Agreement, and the provisions of Section 18. (Effect of Breach and Default) shall apply.  

The Governing Board may determine to file Certificates of Memorandums in the deed 

records of the county where an asset owned by one or more Parties is located notifying the 

public regarding BVWACS rights associated with such asset.  

10. BVWACS Associates. 

10.A. Procedure for Becoming BVWACS Associate.  To use the BVWACS, an entity must 

be either a BVWACS Party or BVWACS Associate unless special access is granted by three-

fourths vote of the members of the Governing Board.  Additionally, the Texas Department 

of Public Safety is hereby granted special access.  To become a BVWACS Associate, a 

BVWACS Party must sponsor the entity. A BVWACS Party may only sponsor BVWACS 

Associates to the extent that it has a portion of its share of BVWACS capacity that is unused 

and therefore available to assign. A BVWACS Party may not sponsor any entity unless the 

entity is eligible to use the BVWACS licensed radio frequencies under FCC rules, regulations 

and practices.  A BVWACS Party may sponsor one or more entities as BVWACS Associates.  

BVWACS Parties shall use the following procedure for sponsoring an entity: 

10.A.1. Share of Capacity.  Determine the extent of the BVWACS Party’s share of 

the BVWACS capacity that is available for assignment to the entity based upon most 

recent participation level determined using the true-up provisions set forth  in 

Section 9.B  

10.A.2. Anticipated Usage.  Determine the anticipated usage of the entity to be 

sponsored based on talk time if available, the number of radios used by the entity 

and other relevant information as determined by the Governing Board. 
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10.A.3. Compatibility.  Determine the compatibility of the Subscriber Equipment 

used by the entity with the system and the impact of their inclusion in the system 

based on voice traffic, talk-group needs, and functionality. 

10.A.4. Associate Agreement.  Negotiate a BVWACS Associate Interlocal 

Cooperation Agreement with the prospective BVWACS Associate that includes the 

Standard Terms and Conditions as well as any other terms and conditions related to 

payment, term of agreement, nature of the services to be provided, curtailment of 

services or termination of the authority to continue use of the BVWACS for breach, 

withdrawal by the entity, and other matters that they desire as long as they are not 

contrary to or more expansive than the Standard Terms and Conditions or the terms 

and conditions of this Agreement. 

10.A.5. Report to Board.  Present a report to the Operating Board that includes the 

anticipated usage of the entity, the number of radios or equipment used by the entity, 

the compatibility of the radios or equipment used by the entity with the system, the 

number of talkgroups needed and any other information relevant to whether the 

addition of the entity is likely to cause the BVWACS Party to exceed its share of the 

BVWACS capacity.  

10.A.6. Board Approval of Draft Agreement.  Present a draft copy of the proposed 

BVWACS Associate Interlocal Cooperation Agreement to the Operating Board so 

that it can verify that the agreement contains the Standard Terms and Conditions 

and is consistent with the terms and conditions of this Agreement.  

10.A.7. Parties Approval of Associate Agreement.  Obtain approval of the BVWACS 

Associate Interlocal Cooperation Agreement by the governing bodies of the 

sponsoring Party and the prospective BVWACS Associate to the agreement. 

10.B. Operating Board Duties. The Operating Board shall review the report of the 

BVWACS Party asking to sponsor an entity as a BVWACS Associate and evaluate the 

following: 

 10.B.1. Impact on current and future BVWACS voice traffic capacity. 

 10.B.2. Impact on current and future BVWACS talkgroup capacity. 

10.B.3. Impact on overall current and future BVWACS functionality. 

The Operating Board shall review the proposed BVWACS Associate Interlocal 

Cooperation Agreement to be entered into by the BVWACS Party asking to sponsor an 
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entity as a BVWACS Associate and determine whether it includes the Standard Terms and 

Conditions. 

If the impact on these three aspects of the BVWACS capacity is not likely to result in 

that BVWACS Party’s exceeding its share of the BVWACS capacity or to detrimentally 

affect the overall current and future functionality of the BVWACS, and the proposed 

BVWACS Associate Interlocal Cooperation Agreement includes the Standard Terms and 

Conditions, the Operating Board mayrecommend approval of the request to sponsor the 

entity to the Governing Board. 

10.C.   Association Interlocal Cooperation Agreements Approval.  The Governing Board 

must approve all BVWACS Association Interlocal Cooperation Agreements before such 

prospective BVWACS Associate may access or use the BVWACS. 

10.D. Capacity for Sponsoring BVWACS Associates.   Initially, a BVWACS Party’s share 

of the capacity of the BVWACS is based on the participation levels stated in Exhibit A.  

Two years after system acceptance of the BVWACS or when adequate information is 

available, whichever occurs first, BVWACS capacity is based on the capacity management 

process recommended by the Operating Board and approved by the Governing Board.  The 

share of capacity used may be adjusted as Infrastructure or Improvements are made to 

BVWACS.  A BVWACS Party may use its share of BVWACS capacity for its own purposes 

or may allocate a portion of that share through a BVWACS Associate Interlocal Cooperation 

Agreement.  In no event shall sponsoring a BVWACS Associate cause alteration to the 

Participation Table set forth in Exhibit A, if and as amended as described in Section 9.B.. 

10.E. Financial Effect of Sponsoring BVWACS Associate.    When a BVWACS Party 

authorizes another entity to use a portion of its share of BVWACS capacity, that BVWACS 

Party remains responsible for full payment of its entire cost share of the BVWACS. 

10.F. Sponsor’s Control of BVWACS Associate’s Access to BVWACS. If a BVWACS 

Party requests that the BVWACS System Manager disable all or part of the services available 

to a BVWACS Associate sponsored by that BVWACS Party, the BVWACS System Manager 

shall comply with these requests and disable the portion of the services available to a 

BVWACS Associate requested by the BVWACS Party as soon as practicable. 

10.G. Responsibility for Subscriber Equipment.  BVWACS Associates are responsible for 

purchasing and providing their own Subscriber Equipment to be used on the BVWACS.  
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The purchase of Subscriber Equipment shall be coordinated with the BVWACS Managing 

Entity.  

10.H. Additional Units. BVWACS Associates are not allowed to add units to the BVWACS 

without approval from their sponsoring BVWACS Party.   

10.I. Changes to Operations.  Each BVWACS Party that has sponsored BVWACS 

Associates is responsible for informing the BVWACS Associates of changes in BVWACS 

Standard Operating Procedures. 

 

11. New BVWACS Parties.   

 11.A.  New Parties to BVWACS.  From time to time, entities may join the BVWACS as full 

Parties. Entities desiring to join the BVWACS as full Parties shall petition the current Parties for 

membership in accordance with the terms herein.   

 11.B Contents of Petition.  An entity desiring to join BVWACS shall submit a petition.  At 

a minimum, a petition to join BVWACS as a Party shall include the following: 

  11.B.1 Area to be Served. A description of the area to be covered and a description 

of how the Service Area will be affected; 

  11.B.2 Proposed Subscriber Equipment.  The type of Subscriber Equipment 

proposed to use the BVWACS, including the approximate number of units to be added, talk groups 

and talk time;  

  11.B.3 Infrastructure, Improvements, Funds and Real Property. A description of 

any Infrastructure, Improvements, funds or real property that will be made available to the 

BVWACS to offset costs associated with system expansion, and a description of how this will affect 

the BVWACS and the current Service Area; and 

                           11.B.4. Share of Capacity. Provide an estimate of the requested capacity desired, 

including the anticipated type and amount of usage based on talk time, talk group needs and other 

relevant factors as determined by the Governing Board. 

11.C. Procedure.  The following procedure shall be followed when petitioning to become a 

Party.   

 11.C.1 Submit Petition.  An entity desiring to become a Party to the BVWACS shall 

petition the Governing Board through the BVWACS Managing Entity who will then review 

such petition for completeness as well as content. The BVWACS Managing Entity shall 
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forward the petition to the Operating Board for recommendation by the Operating Board 

within 30 days from submission of such petition.  

 11.C.2 Operating Board.   The Operating Board shall review the petition of the 

submitting entity and make its recommendation  to the Governing Board within 60 

days from the date of submission of such petition.  The Operating Board shall evaluate the 

petition based upon the following: 

   11.C.2.1 Whether the addition of petitioner as a Party will have an 

adverse impact on the current and future needs of the existing Parties, on the Service Area 

and on BVWACS as a whole; and 

   11.C.2.2 Whether the addition of petitioner as a Party is consistent 

with the goals and objectives of  BVWACS as set forth in this Agreement. 

 11.C.3  Governing Board.  The petitioner may negotiate an amendment to this 

Agreement relating to its inclusion as a Party.  The Governing Board will consider the  

request and the recommendation of the Operating Board within ninety (90) days from the 

date of submission of the petition and approve, deny or request additional information 

needed to consider the request.   Adding a new Party to this Agreement shall be considered 

an amendment subject to the terms and conditions for approval of amendments set forth in 

Section 6 above. The Governing Board will also determine if the petitioner will be required 

to make a capital contribution towards construction or improvement to the system. Such 

contribution may be in the form of a reimbursement for prospective construction or 

improvements to the system.  

11.D. Participation Level. A BVWACS Party’s share of the capacity of the BVWACS is 

based on the participation levels stated in Exhibit A, as may be amended, and as described in 

Section 9.B..  Addition of new Parties will require reevaluation and possible alteration of the 

participation levels.  The Operating Board will provide preliminary recommended 

participation levels based on the new Party joining BVWACS at the time it reviews the 

petition.  The Governing Board shall then review such recommendation and determine 

whether such participation levels should be modified.  Such determination must be approved 

by three-fourth of the members of the Governing Board.   

11.E. Obligations of New BVWACS Parties.    When a new BVWACS Party is authorized 

by the Governing Board, the participation levels determined above will establish the Annual 

Assessment for the new Party. Once the new Party is approved for membership, that Party 
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assumes responsibility for its Annual Assessment and all other obligations as a Party to this 

Agreement.  New BVWACS Parties are responsible for purchasing and providing their own 

Subscriber Equipment to be used on the BVWACS.  The purchase of Subscriber Equipment 

shall be coordinated with the BVWACS Managing Entity. 

12. Accounting Records.   

The BVWACS Managing Entity maintains accounting records in accordance with generally 

accepted accounting standards applicable to governmental entities, including compliance with 

federal guidelines for spending federal funds or bond proceeds. 

 The BVWACS Managing Entity shall ensure that records pertaining to the BVWACS shall 

be kept in accordance with the records retention policy of the Managing Entity and in accordance 

with the Open Records Act.  At any reasonable time, upon three (3) business days prior written 

notice, any BVWACS Party may inspect, copy, examine, and/or audit the BVWACS records, at that 

BVWACS Party’s expense, at the office of the BVWACS Managing Entity, or any other mutually 

acceptable location. 

13. Contracting Authority.   

Except for real estate transactions, the BVWACS Parties hereby grant such BVWACS 

Managing Entity the authority to contract on behalf of the BVWACS Parties for acquisitions and 

services that have been approved in the annual BVWACS Budget or as otherwise approved by the 

Governing Board, so long as the contracted amount is within the budgeted amount and the 

payments are made from available funds, using the BVWACS Managing Entity’s standard 

purchasing processes, unless expenditure of federal funds or bond proceeds requires use of 

additional procedures or guidelines.  Procurements shall be made in accordance with the laws 

applicable to such entity.  These contracts shall be administered by the BVWACS Managing Entity. 

14. Federal Funds and Bond Funds.   

If a BVWACS Party utilizes federal funds, grant funds, or bond funds to meet a portion of 

their financial commitment under this Agreement, the BVWACS Parties agree to conduct all 

procurements, maintain all records and otherwise conduct their activities in furtherance of this 

Agreement so as to comply with all applicable statutes, regulations, policies and grant contract 

provisions necessary to qualify the BVWACS expenditures contemplated for federal or grant 

program reimbursement and to avoid arbitrage penalties.  Further, the BVWACS Parties agree to 

cooperate with each other in the application for and administration of federal funds, grant funds, or 

bond funds to maximize funding participation in the operation and maintenance of the BVWACS.  
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By October 1 of each year each BVWACS Party  using federal funds, grant funds, or bond funds to 

meet a portion of its annual financial commitment shall notify the BVWACS Managing Entity.  

15. BVWACS Performance.   

The Operating Board shall take such action as may be necessary for assuring that Subscriber 

Equipment  configuration changes or additions do not adversely affect the performance of the 

BVWACS.  The Operating Board may utilize the system assessment services of the BVWACS 

Support Vendor or other qualified contractor to determine the impact of adding Subscriber 

Equipment to the BVWACS.  The Operating Board may develop policies involving the BVWACS 

Support Vendor that provide a review process prior to implementing any Subscriber Equipment 

system configuration changes requested or made by BVWACS Parties.  BVWACS Parties shall not 

take any action that is known or ought to be known to affect the operation of the BVWACS 

adversely and shall reverse any action taken that affects the operation of the BVWACS adversely.  

BVWACS Parties shall not change the configuration of their program or template in a way that is 

known or ought to be known to affect the operation of the BVWACS adversely and shall reverse 

any change in the configuration of their program or template that affects the operation of the 

BVWACS adversely. 

16. Dissolution of BVWACS.  

16.A. Dissolution of BVWACS.  This Agreement may be voluntarily dissolved before the 

end of the final term if three-fourths of the governing bodies of the BVWACS Parties agree 

in writing to provide for a dissolution date. The dissolution date shall not be less than twelve 

(12) months after these BVWACS Parties have executed the agreement to dissolve the 

BVWACS unless all BVWACS Parties agree to an earlier dissolution date.  

16. B. Distribution of Assets.  If the BVWACS is dissolved either by agreement or at the 

end of the final term, the assets of the BVWACS shall be equitably distributed among the 

BVWACS Parties.  The BVWACS Parties shall agree on which BVWACS Party receives 

which assets in the distribution. An agreement for distribution of assets of the BVWACS 

shall be effective after approval by three-fourths of the the governing bodies of the 

BVWACS Parties.  The manner of distribution shall consider and be consistent with the 

following factors:  

16.B.1. Participation Level.  The BVWACS Party’s share of the Capital Costs for 

Infrastructure and Improvements to the BVWACS and the BVWACS Party’s 
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participation level as stated in Exhibit A, if and as amended as described in Section 

9.B.; 

16.B.2. Asset Value.  The value of the assets on the dissolution date; 

16.B.3. Manner of Acquisition.  The basis on which the asset was acquired, whether 

the asset  

 16.B.3.1 Was already owned by a Party; 

16.B.3.2. Was acquired jointly by all BVWACS Parties or  

16. B.3.3. Was acquired by only one or some of the BVWACS Parties; 

16.B.4. Early Termination.  Whether and, if so, when the BVWACS Party terminated 

its participation in BVWACS before the dissolution of the BVWACS; and  

16.B.5. Utility of Asset.  The usefulness of the asset to the BVWACS Party receiving 

it. 

16.C. The BVWACS Party to which an asset is distributed shall also be provided evidence 

and documentation adequate to prove ownership of that asset, including, wherever 

applicable, transfer of all rights, title and interests, including proprietary and intellectual 

property rights, to enable that BVWACS Party to upgrade, update, operate, and maintain it 

or to sell, convey or otherwise dispose of it and the originals of all operations manuals, 

warranties, bills of sale, licenses, leases, titles and other legal documents related to that asset.  

 

17. Withdrawal of a BVWACS Party.   

17.A. Notice of Withdrawal.  A BVWACS Party may withdraw from this Agreement and 

terminate its participation in BVWACS at any time by giving at least twelve (12) months 

prior written notice to the Remaining Parties.  The Termination Date shall not be earlier 

than twelve months after notice is given unless three-fourths of the members of the 

Remaining Parties agree otherwise.  The Withdrawing Party must continue to fund its 

Annual Assessment through the Termination Date, and if it does so, the Withdrawing Party 

may continue to participate in the BVWACS until its Termination Date. The portion of the 

Budget allocated to a Withdrawing Party after receipt of the notice of withdrawal may be 

reduced by the agreement of three-fourths of the members of the Remaining Parties.   

17.B.  Withdrawal of Managing Entity.  In the event the BVWACS Managing Entity is a 

party to this Agreement and such Party withdraws from the BVWACS, the Governing Board 

Members representing three-fourths of the members of the Remaining Parties shall appoint 
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a replacement BVWACS Managing Entity. Within ten (10) days after receipt of notice of the 

identity of the replacement BVWACS Managing Entity, the Withdrawing BVWACS Party 

that is the BVWACS Managing Entity shall:  

17.B.1 Possession.  Transfer control and possession of all BVWACS Infrastructure, 

BVWACS Improvements including BVWACS real property owned as tenants in 

common pursuant to this Agreement to the replacement BVWACS Managing Entity. 

17.B.2 Conveyance of Real Property.  Transfer any and all ownership rights it may 

have to real property acquired pursuant to the terms of this Agreement to the 

Remaining Parties. 

17.B.3 Evidence of Ownership.  Provide evidence and documentation adequate to 

prove ownership of the BVWACS Infrastructure, BVWACS Improvements or real 

property, including, wherever applicable, transferring all rights, title and interests, 

including proprietary and intellectual property rights, to enable the replacement 

BVWACS Managing Entity to manage, upgrade, update, maintain, and operate or to 

sell, convey or otherwise dispose of the BVWACS Infrastructure, BVWACS 

Improvements or real property if or when the Remaining Parties determine that this 

is appropriate, and  

17.B.4. Operations and Legal Documents.  Transfer the originals of all deeds, 

operations manuals, warranties, bills of sale, licenses, leases, titles and other legal 

documents related to BVWACS Infrastructure, BVWACS Improvements or 

BVWACS real property to the replacement BVWACS Managing Entity.  

17.C. Disposition of BVWACS Value of Withdrawing Party.  All right, title, and interest in 

and to the Withdrawing Party’s BVWACS Value may be dealt with in one of two ways: 1) 

sale and assignment by Withdrawing Party; or 2) determination of valuation and disposition 

of Withdrawing Party’s BVWACS Value by Remaining Parties.   In either event, all rights of 

access, licenses and use to such Withdrawing Party’s assets comprising a part of the 

BVWACS remain in place during the withdrawal process.   

17.C.1. Sale and Assignment by Withdrawing Party.  The Withdrawing Party shall 

offer its BVWACS Value to the Remaining Parties. If none of the Remaining Parties 

accept the offer within sixty (60) days after receipt of the offer, the Withdrawing 

Party may sell its BVWACS Value to one or more entities approved by all of the 

Remaining Parties if the entity or entities enter into an assignment of this Agreement 
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from the Withdrawing Party and accept the duties and obligations of the 

Withdrawing Party under this Agreement as its or their own duties and obligations. 

The assignee, if other than a Remaining Party, shall also obtain the rights of the 

Withdrawing Party under the BVWACS Agreement, including one representative on 

the Governing Board and one representative on the Operating Board.  After the 

assignment, the BVWACS Agreement shall be construed as if the assignee were 

listed in the definition of BVWACS Parties.  If the Withdrawing Party has an offer to 

purchase its BVWACS Value from an entity but all of the Remaining Parties do not 

approve that entity as a reasonable replacement for the Withdrawing Party, the 

Remaining Parties shall compensate the Withdrawing Party for its BVWACS Value 

in proportion to their Annual Assessment of BVWACS and obtain a proportionate 

share of the Withdrawing Party’s BVWACS Value.  

17.C.2. Determination of Value by Remaining Parties.   If the Withdrawing Party 

does not give the Remaining Parties notice that it is exercising its rights under 17.C.1. 

at least six (6) months before the Termination Date, no later than the Termination 

Date the Remaining Parties must fairly determine what the Withdrawing Party’s 

BVWACS Value is at the Termination Date.  If the Withdrawing Party and the 

Remaining Parties are unable to agree on the BVWACS Value, an accounting shall be 

performed by a panel of three persons.  The Remaining Parties shall select one 

person to represent them on the panel.  The Withdrawing Party shall select another 

person to represent it on the panel.  The two persons selected shall select a third 

person to complete the panel and the accounting.  If an accounting is performed, it 

shall be the basis for determining BVWACS Value for the Withdrawing Party.  One 

half of the cost of this panel shall be borne by the Withdrawing Party and one half of 

the cost of this panel shall be borne by the Remaining Parties. 

17.C.3.  Disposition by Remaining Parties. When the BVWACS Value is determined, 

the Remaining Parties shall determine how to disburse the ownership of the 

BVWACS Value of the Withdrawing Party.  The Remaining Parties shall consider at 

least the following options: 

17.C.3.1. New Party.  Find another entity to compensate the 

Withdrawing Party for its BVWACS Value, assume ownership of the 
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Withdrawing Party’s BVWACS Value and assume its obligations and rights 

under the BVWACS Agreement; 

17.C.3.2. Share Value.  Divide the Withdrawing Party’s BVWACS 

Value proportionally among the Remaining Parties, compensate the 

Withdrawing Party for its BVWACS Value, and provide for a proportional 

increase in Annual Assessment; 

17.C.3.3. Single or some of BVWACS Parties.  Allow one or only some 

of the Remaining Parties to compensate the Withdrawing Party for its 

BVWACS Value, assume ownership of the Withdrawing Party’s BVWACS 

Value with a corresponding increase in Annual Assessment; or  

17.C.3.4. Ownership without Use.  Require the Withdrawing Party to 

retain ownership of its BVWACS Value but forfeit its use of the BVWACS 

and representation on the Governing Board and Operating Board unless and 

until the Withdrawing Party pays what its accrued share of the systems 

operations costs from the Termination Date to the end of the then current 

Budget Year would have been if it had not withdrawn. 

17.D. Exclusion of Withdrawing Party’s Votes.  The Withdrawing Party and its vote on the 

Governing Board shall be excluded in determining the votes needed for the Remaining 

Parties to make a decision about the disposition of the Withdrawing Party’s BVWACS Value 

after the Termination Date.  

17.E. Disposition of BVWACS Value by Remaining Parties.  If the Remaining Parties 

select the ownership alternative in 17.C.3.2, or 17.C.3.3 the Remaining Parties shall provide 

for payment of the Withdrawing Party’s BVWACS Value in the fiscal year following the 

fiscal year of the Termination Date.  

17.F. Effect of Disposition on Membership in Governing Board.  If the Remaining Parties 

select the option in 17.C.2 or 17.C.3.3 and Withdrawing Party’s BVWACS Value is divided 

among the Remaining Parties or assumed by one or only some of the Remaining Parties, the 

representation of these BVWACS Parties on the Governing Board shall not be increased.     

17.G. Depreciation of BVWACS Value.   If the Withdrawing Party retains its BVWACS 

Value, the portion of the value that relates to depreciable assets shall be reduced annually on 

a declining balance method over the useable life of the asset as long as the depreciable assets 

that form part of the BVWACS Value are owned by one or more of the Remaining Parties.  
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The portion of the BVWACS Value that relates to non-depreciable assets shall remain 

unchanged. 

18. Effect of Breach and Default.  

18.A. Events of Breach.   Breach results from any of the following: 

18.A.1. Payment.  A BVWACS Party’s failure to appropriate or pay its Annual 

Assessment timely; 

18.A.2. FCC Rules.  Violation of FCC rules and regulations by a BVWACS Party or 

any BVWACS Associate with which it has entered into a BVWACS Associate 

Interlocal Cooperation Agreement;  

18.A.3. Policies and Procedures.  Individual or repeated violations of approved 

written policies and procedures by a BVWACS Party or any BVWACS Associate 

with which it has entered into a BVWACS Associate Interlocal Cooperation 

Agreement;  

18.A.4. Inappropriate Use.  Inappropriate use of the BVWACS by a BVWACS Party 

or any BVWACS Associate with which it has entered into a BVWACS Associate 

Interlocal Cooperation Agreement;  

18.A.5. Penalty Payment.  Failure to pay FCC penalties or fines resulting from the 

actions of a BVWACS Party or any BVWACS Associate with which it has entered 

into a BVWACS Associate Interlocal Cooperation Agreement;  

18.A.6  Improper Disposition of Assets or Interest.  Disposing of assets owned by 

only one or some of the Parties in contravention of the provisions of this 

Agreement, or failure to follow the required process set forth in this Agreement of 

divesting a Party’s interest in a BVWACS Improvement, BVWACS Infrastructure or 

BVWACS real property. 

18.A.7. Adverse Impact.  Any other action or omission that has a material adverse 

impact on the operation and maintenance of BVWACS; or 

18.A.8 Substantial Performance.  Failure to perform substantially its material 

obligations other than failure to appropriate or timely pay its Annual Assessment.  

18.B. Breach for Non-Payment. The decision to exercise rights granted by this subsection 

18.B. shall be made by the Governing Board.  If any BVWACS Party commits the breach 

described in 18.A.1, the Governing Board may determine to deliver a written notice of 

breach to the BVWACS Party that specifies the nature of the breach and indicates that 
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unless the breach is cured within thirty (30) days, additional steps shall be taken. A breach 

described in 18.A.1 can only be cured by paying that Annual Assessment. If the breaching 

BVWACS Party does not cure that breach within thirty (30) days of receiving the written 

notice of breach, the breaching BVWACS Party is in default and the Governing Board shall 

deliver a written notice of default to the BVWACS Party that specifies the following: 

18.B.1. The nature of the default;  

18.B.2. The date of the notice of breach;  

18.B.3. The failure of the breaching BVWACS Party to cure timely; and  

18.B.4. The BVWACS Party’s interest in the BVWACS is terminated no later than 60 

days from the date of the written notice of breach if the termination is approved by 

all of the BVWACS Remaining Parties unless the default is cured by the defaulting 

BVWACS Party paying that Annual Assessment  within an additional thirty (30) days 

from the date of default as referenced in 18.A.1 above for a total of sixty (60) days 

from the date of default unless the Governing Board approves a longer timeframe.  

18.C. Suspension for Other Breaches.  If any BVWACS Party commits a breach described 

in 18.A.2 through 18.A.8 or a breach described in 18.A.2 through 18.A.8 involving use of 

any radio or other equipment accessing the BVWACS under the authority of a BVWACS 

Party, the Governing Board may suspend the right of that BVWACS Party to use the 

BVWACS for that radio or equipment or for any other radio or equipment for a period of 

time adequate to cure the breach and determine whether additional remedies are needed.   

18.D. Notice of Breach, Default, and Termination For Other Breaches. The decision to 

exercise rights granted by this subsection 18.D. shall be made by the Governing Board. If 

any BVWACS Party commits a breach described in 18.A.2 through 18.A.8, the Governing 

Board may deliver a written notice of breach to the BVWACS Party that specifies the nature 

of the breach and indicates that unless the breach is cured within thirty (30) days, additional 

steps shall be taken.  If the breaching BVWACS Party begins to cure the breach within the 

thirty (30) day period, the thirty (30) day cure period is extended as long as the breaching 

BVWACS Party continues to prosecute a cure diligently to completion and is making a good 

faith effort to cure the breach. If the breaching BVWACS Party does not cure the breach 

within thirty (30) days of receiving the written notice of breach or additional period as 

extended by diligent prosecution of a good faith effort to cure the breach, the breaching 
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BVWACS Party is in default and the Governing Board shall deliver a written notice of 

default to the BVWACS Party which specifies the following: 

18.D.1. The nature of the default;  

18.D.2. The date of the notice of breach;  

18.D.3. The failure of the breaching BVWACS Party to cure timely; and  

18.D.4. The BVWACS Party’s interest in the BVWACS is terminated on the effective 

date stated in the notice if the termination is approved by all of the BVWACS 

Remaining Parties unless the default is cured within thirty (30) days of the notice of 

default.  

18.E. Disposition of BVWACS Value.  The Remaining Parties shall determine as to how 

the Terminated Party’s BVWACS Value shall be disposed.  The Remaining Parties have 

ninety (90) days after the date that termination is effective to determine the value and 

disposition of the Terminated Party’s BVWACS Value.  The Remaining Parties may seek an 

agreement with the Terminated Party about its BVWACS Value. If the Terminated Party and 

the Remaining Parties are unable to agree on the Terminated Party’s BVWACS Value, they 

shall use the method for determination of value in section 17.C. as if the Terminated Party 

were a Withdrawing Party.  When the BVWACS Value is determined, the Remaining Parties 

shall determine how the ownership of the BVWACS Values is to be disposed.  The 

Remaining Parties shall consider at least the following ownership alternatives for the 

BVWACS Value of the Terminated Party:  

18.E.1. New Party.  Find another entity to compensate the Terminated Party for its 

BVWACS Value, assume the ownership of the Terminated Party’s BVWACS Value, 

and assume its obligations and rights under the BVWACS Agreement; 

18.E.2. Share Value.  Divide the Terminated Party’s BVWACS Value proportionally 

among the Remaining Parties so that the Remaining Parties can each compensate the 

Terminated Party for their share of the BVWACS Value and pay a proportional 

increase in Annual Assessment in the fiscal year following the fiscal year in which the 

default last occurred; 

18.E.3. One or More BVWACS Parties.  Allow one or more Remaining Parties to 

compensate the Terminated Party for its BVWACS Value and  assume ownership of 

the Terminated Party’s BVWACS Value with a corresponding increase in Annual 

Assessment; or 
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18.E.4. Ownership without Use.  Require the Terminated Party to retain the 

ownership of its BVWACS Value but forfeit its use of the BVWACS and 

representation on the Governing Board and Operating Board and annually reduce its 

BVWACS Value by twenty per cent (20%) of the original BVWACS Value so that 

the Terminated Party has no BVWACS Value remaining after five (5) years.  The 

Terminated Party would transfer the reduction in value among the Remaining Parties 

each of such five (5) years proportionally based on the Remaining Parties’ respective 

participation level during the year such distribution is made.   

18.F. Exclusion of Terminated Party’s Votes.  The Terminated Party and its vote on the 

Governing Board shall be excluded in determining the votes needed for the BVWACS 

Remaining Parties to make a decision about the disposition of the Terminated Party’s 

BVWACS Value after the date that termination is effective. 

18.G. Effect of Termination on Representation on Governing Board.  If the Terminated 

Party’s BVWACS Value is divided among the Remaining Parties or assumed by only one or 

some of the Remaining Parties, the representation of these BVWACS Parties on the 

Governing Board shall not be increased.  

19. Effect of Withdrawal or Termination on Remaining Parties.   

Termination or withdrawal of a BVWACS Party has no effect on a Remaining Party’s rights 

to participate in the BVWACS other than the specific rights and duties set out in this Agreement, 

and the continuing duty of all Remaining Parties to pay their Annual Assessment. 

20. FCC Licenses.   

Termination or withdrawal of any Party from the BVWACS shall include the surrender to 

the Remaining Parties any and all of that BVWACS Party’s radio frequency licenses that were 

licensed for the purpose of implementing the BVWACS. The Remaining Parties shall determine 

whether to request reassignment of the license to another BVWACS Party or surrender these 

licenses to the Federal Communications Commission (FCC).  The Remaining Parties are responsible 

for complying with all rules and regulations of the FCC related to reassignment and surrender of 

these licenses.  Notwithstanding the above, licenses held, managed and owned by only one or some 

of the Parties as the exclusive license of such Party or Parties at the time of termination or 

withdrawal are not subject to the provisions of this section.  

21. Dispute Resolution Process. 
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21.A. Cooperation.  All BVWACS Parties are encouraged to work together to resolve all 

disputes prior to invoking the dispute resolution process set forth herein. 

21.B. Hearing by Operating Board.  Any BVWACS Party that has an issue or dispute 

relating to the BVWACS may request a hearing before the Operating Board.  The Operating 

Board shall hear such matter after requesting information regarding such dispute or issue 

from such BVWACS Party and from the BVWACS Managing Entity. The Operating Board 

shall then hold a hearing and render its decision in writing. 

21.C. Appeal to Governing Board.  A BVWACS Party that is adversely affected by the 

Operating Board’s decision may appeal such decision to the Governing Board, which may 

elect to hear the appeal or refer the matter to mediation. 

21.D. Withdrawal of Dispute.  A dispute may be withdrawn at any time during the Dispute 

Resolution process. 

21.E. Timeframes: 

21.E.1. Initial Dispute Hearing.  Any BVWACS Party may bring an issue or dispute 

to the Chair of the Operating Board.  The Chair must schedule a meeting of the 

Operating Board within (15) fifteen business days of receipt of the notice and 

provide a written determination to the appropriate BVWACS Parties and to the 

BVWACS Managing Entity within (5) five business days after the hearing.  Any 

appeal of the decision or recommendation of the Operating Board is to the 

Governing Board. 

21.E.2. Appeal to Governing Board.  Any appeal from the decision of the Operating 

Board must be made by delivery of written notice of appeal to the BVWACS 

Managing Entity and Governing Board within (15) fifteen business days after receipt 

of the Operating Board’s decision or recommendation.   The Governing Board may 

meet to hear the appeal or may elect to send the appeal to mediation.  The 

Governing Board, assisted by the BVWACS Managing Entity, either schedules a 

hearing or sends the appeal to mediation within (25) twenty-five business days of 

receipt of the notice of the appeal.  Any appeal from the Governing Board’s 

recommendation is to a mediator as described below. 

21.E.3. Mediation.  If the Governing Board refers a dispute to mediation, the parties 

to the dispute shall select, within thirty (30) days, a mediator trained in mediation 

skills to assist with resolution of the dispute.  The parties to the dispute agree to act 
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in good faith in the selection of the mediator and to give consideration to qualified 

individuals nominated to act as mediator.  Nothing in the Agreement prevents the 

parties from relying on the skills of a person who is trained in the subject matter of 

the dispute or a contract interpretation expert.  If the parties fail to agree on a 

mediator within thirty (30) days after the Governing Board refers the dispute to 

mediation, the mediator shall be selected by mutual agreement.  If that is not 

possible, by the Dispute Resolution Center of the Brazos Valley or a mutually 

agreeable mediation center.  The parties agree to participate in mediation sessions in 

good faith for a period of up to thirty (30) days from the date of the first mediation 

session. Notice of the date, time, and location of the mediation shall be given to the 

BVWACS Managing Entity, which may  attend. The parties to the dispute shall share 

the costs of mediation equally. If efforts to mediate the dispute are unsuccessful, the 

parties to the dispute shall then be free to exercise all available rights and remedies 

under this Agreement, or at law or in equity. 

21.E.4. Application of Government Code, chapter 2260.  To the extent that Chapter 

2260, Texas Government Code, is applicable to this Agreement, is not inconsistent 

with the process set forth above, and is not preempted by other applicable law, the 

dispute resolution process provided for in Chapter 2260 and the related rules 

adopted by the Texas Attorney General pursuant to Chapter 2260, shall be used in 

disputes involving Texas A & M University that cannot be resolved in the ordinary 

course of business. The designated officers of Texas A & M University, as applicable, 

shall examine the claim and any counterclaim and negotiate with the claimant in an 

effort to resolve such claims. The BVWACS Parties specifically agree that  

21.E.4.1. Neither the execution of this Agreement by Texas A & M 

University nor any other conduct, action or inaction of any representative of 

Texas A & M University relating to this Agreement constitutes or is intended 

to constitute a waiver of Texas A & M University’s or the state's sovereign 

immunity to suit; and  

21.E.4.2. Texas A & M University has not waived its right to seek redress in 

the courts. 
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22. Miscellaneous. 

22.A. Interlocal Agreement.  This Agreement is an Interlocal Agreement authorized and 

governed by the Interlocal Cooperation Act, Chapter 791 of the Texas Government Code.  

Each BVWACS Party agrees that in the performance of its respective obligations as set forth 

in this Agreement, it is carrying out a duly authorized governmental function, which it is 

authorized to perform individually under the applicable statutes of the State of Texas and/or 

its charter.  Each BVWACS Party agrees that the compensation to be made to the other 

BVWACS Parties as set forth in this Agreement is in an amount intended to fairly 

compensate each performing BVWACS Party for the services or functions it provides 

hereunder, and is made from current revenues available to the paying BVWACS Party.  

Where applicable, this Interlocal Agreement shall be administered in accordance with the 

laws applicable to a home-rule municipality. 

22.B. Immunity as a Defense.  No BVWACS Party has agreed to waive any defense, right, 

immunity, or other protection under law including any statutory provision, by entering into 

this Agreement or otherwise participating in the BVWACS. 

22.C. Retention of Defenses.  The Parties agree that neither this Agreement nor the 

operation or use of the BVWACS by the BVWACS Parties affect, impair, or limit their 

respective immunities and limitations of liability to the claims of third parties, including 

claims predicated on premises defects. 

22.D. Notices.  Notices required under this Agreement must be in writing and delivered 

personally or sent by certified US Mail, postage prepaid, addressed to such BVWACS Party 

at the following respective addresses: 

 
City: 
City of Bryan 
Attention:  City Manager, with a copy to the City Attorney 
P. O. Box 1000 
Bryan, TX 77805 
 
City: 
City of College Station 
Attention:  City Manager, with a copy to the City Attorney 
PO Box 9960 
College Station, TX 77842 
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City: 
City of Brenham 
Attention: City Manager, with a copy to the City Attorney 
200 West Vulcan Street 
PO Box 1059 
Brenham, TX 77834 
 
County: 
Brazos County 
Attention: County Judge, with a copy to County Attorney 
200 S. Texas Avenue 
Suite 332 
Bryan, TX   77803 
 
County: 
Washington County 
Attention: County Judge, with a copy to County Attorney 
100 East Main Street 
Suite 104 
Brenham, TX 77833 

 
Texas A & M University:  
Texas A & M University 
Attention: Vice President and Associate Provost  
        For Information Technology and Chief Information Officer 
1365 TAMU 
College Station, TX 77843-1365 
 

 

 All notices so given, are deemed given on the date so delivered or so deposited in the 

US Mail.  All BVWACS Parties may change their address by sending written notice of such 

change to the other Parties in the manner provided for above.  

22.E. Assignment.  This Agreement being based upon the special qualifications of each 

BVWACS Party, any assignment or other transfer of this Agreement or any part hereof 

without the express consent in writing of the other Parties is void and has no effect, which 

consent shall not be unreasonably withheld. 

22.F. Entire Agreement.  The entire agreement among the BVWACS Parties is contained 

herein and no change in or modification, termination, or discharge of this Agreement in any 

form whatsoever is valid or enforceable unless it is in writing and signed by duly authorized 

representatives of all Parties.  
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22.G. Prior Agreements.  This Agreement supersedes any and all prior agreements 

regarding this subject that may have previously been made.  The subject of this Agreement is 

the construction, acquisition, implementation, operation and maintenance of the BVWACS. 

22.H. Severability.  If any term or provision of this Agreement is, to any extent, rendered 

invalid or unenforceable, the remainder of this Agreement is not affected, and each other 

term and provision of this Agreement remains valid and enforceable to the fullest extent 

permitted by law. 

22.I. Non-waiver.  Failure of a BVWACS Party to exercise any right or remedy for a 

breach or default of any other BVWACS Party does not waive such right or remedy for that 

breach or default or in the event of a subsequent breach or default. 

22.J. Authority of Signatories.  Each BVWACS Party represents to all the other BVWACS 

Parties that the representative signing this Agreement on any BVWACS Party’s behalf has 

been duly authorized by the governing body of that BVWACS Party in compliance with 

Texas law. 

22.K. Further Assurances.  Each BVWACS Party agrees to perform all other acts and 

execute and deliver all other documents as may be necessary or appropriate to carry out the 

intent and purposes of this Agreement. 

22.L. Exhibits.  The Exhibits, which are attached hereto and described below, are 

incorporated herein and made a part hereof for all purposes.  

22.M. Counterparts and Multiple Originals.    This Agreement is effective as of the 

Effective Date set forth in this Agreement.  This Agreement may be executed simultaneously 

in one or several counterparts, each of which is deemed to be an original and all of which 

together constitute one and the same instrument.  The terms of this Agreement become 

binding upon each BVWACS Party from and after the time that it is executed by all 

BVWACS Parties.  The counterparts may be signed in multiple originals to allow each 

BVWACS Party to have an originally signed counterpart for each BVWACS Party.  The 

Agreement has been executed in multiple originals, each having equal force and effect, on 

behalf of the Parties. 

 

Exhibit List: 

Exhibit A – Participation Table 

Exhibit B – Initial Phase of the BVWACS 

  Page 
39 

 
  172



Exhibit C – Service Area map for Initial Phase 

Exhibit D – BVWACS Associate Standard Terms and Conditions  

Exhibit E – Goals and Objectives 

Exhibit F – Monthly, Quarterly, and Annual Evaluation Factors  

Exhibit G – Governance, Operation, and Maintenance Flow Chart and Distribution 

of Board Membership  

Exhibit H –Initial staffing for BVWACS Program    

 

 

CITY OF BRYAN 

 

 

By:__________________________________  Date:_____________ 
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CITY OF COLLEGE STATION 

 

 

By:_______________________________________  Date:_____________ 
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CITY OF BRENHAM 

 

 

By:______________________________________  Date:_____________ 
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BRAZOS COUNTY 

 

 

By:______________________________________  Date:_____________ 
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WASHINGTON COUNTY 

 

 

By:______________________________________  Date:_____________ 
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TEXAS A & M UNIVERSITY 

 

 

By:______________________________________  Date:_____________ 
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FIRST RESTATEMENT OF THE INTERLOCAL AGREEMENT  

FOR THE CONSTRUCTION, ACQUISITION, IMPLEMENTATION, OPERATION 

AND MAINTENANCE OF 

THE WIDE AREA COMMUNICATIONS SYSTEM 
 

Exhibit A – Participation Table 
 

 
 
BVWACS Party  Participation Level 
 
City of Bryan  20.35% 

City of College Station 31.29% 

City of Brenham 9.69% 

Brazos County 13.38% 

Washington County  15.57% 

Texas A & M University 9.72% 
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FIRST RESTATEMENT OF THE INTERLOCAL AGREEMENT  

FOR THE CONSTRUCTION, IMPLEMENTATION, OPERATION AND 

MAINTENANCE OF 

THE WIDE AREA COMMUNICATIONS SYSTEM 

 

Exhibit B - Initial Phase   

 

Each of the BVWACS parties will contribute existing infrastructure, and real property currently 

owned or leased by the parties for the purpose set forth in the Agreement. The existing 

infrastructure and real property contributed by each of the parties at the execution of the Agreement 

is as follows: 

 

College Station 

Access to 325’ radio tower, equipment shelter, land (tower & shelter located), existing equipment 

and furnishings that will serve the BVWACS system.  

 

Bryan 

Access to secure third floor equipment space, including 48 VDC battery plant, generator use, and 

tower use rights on a 133 foot communications tower atop the 4 story building located at 101 

Regent Street, Bryan, Texas. 

 

Access to a climate-controlled, fenced, equipment shelter, including UPS system and generator, and 

use of two conventional 800 MHz repeaters, including their antenna system, at the City of Bryan 

water tower located on Luza Street, between 26th Street and 28th Street, Bryan, Texas. 

 

Brenham 

Communications existing furnishings (console desks). 

 

Washington County 

Access to three rental towers with shelters. 

 

Brazos County 
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Access to a climate-controlled, fenced, equipment shelter on real property located at 21550 Kathy 

Fleming Road, Millican, Texas, in south Brazos County. 

 

Texas A&M University 

 Access to a 320 foot tower located at Hensel Park for installation of the radio antennas and cable. 

 

Space in the TAMU radio transmission facility for up to six 19” floor mount racks. 

Air conditioning and AC power (supported both by UPS and generator) for RF transmission 

systems. 

 

24x7 access to the radio facility via University issued keyless entry access cards for approved 

personnel. 

 

Environmental monitoring of facility by TAMU Network Operations Center on a 24x7 basis.  The 

monitoring will include security cameras,  temperature and humidity alarms,  power interruption 

alarms and high water alarms.   

 

 

 

Phase I - Public Safety Interoperability Communications (PSIC) grant 

Phase I provided the necessary equipment and racks (consisting of base radios, site controller and 

radio frequency distribution system), antennas and associated wiring located at each of seven sites. 

Phase I also provided operator consoles replacement/upgrade for the parties  

Table 1: Phase I  
Item/Site Description 

Network Connectivity Leased connectivity to connect all the sites together  
Bryan /Brazos County Site Includes 700/800 MHz Multicast Base equipment 

with racks (6 chls) , Xmit & Rcv antennnas and coax 
College Station Site Includes 700/800 MHz Multicast Base equipment 

with racks (12 chls), Xmit & Rcv antennnas and coax 
College Station Console 
Sys As shown in Table 2 below. -  6 operator positions 
Bryan/Brazos county 
Console Sys Convert existing system to P25 
Millican Includes 700/800 MHz Multicast Base equipment 

with racks (6 chls) , Xmit & Rcv antennnas and coax 
Hensel Park Site Includes 700/800 MHz Multicast Base equipment 

with racks (6 chls) , Xmit & Rcv antennnas and coax 
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TAMU Console Equip Convert existing system to P25 
LCRA - Site Includes 700/800 MHz Multicast Base equipment 

with racks (6 chls) , Xmit & Rcv antennnas and coax 
Brenham Site Includes 700/800 MHz Multicast Base equipment 

with racks (6 chls) , Xmit & Rcv antennnas and coax 
Burton Site Includes 700/800 MHz Multicast Base equipment 

with racks (6 chls) , Xmit & Rcv antennnas and coax 
Brenham Emerg Comms 
Console Sys As shown in Table 2 below. -  4 operator positions  
Management Reserve Includes structural analysis of all towers and project 

reserves. 
 

Console equipment installed at College Station and the City of Brenham is shown in Table 2. 

Table 2: Console Equipment  
Console Sys Equipment 

IP Based console sys 
Console site router 
Auxiliary I/O Server 
Site Controller 
Conventional Channel Gateway 
LAN Switch 
Operator Position Equip: PC, Mouse, 
Speakers, Mic, Keyboard 
IP Based Logging Sys: Archiving 
Interface Server, Digital Logging 
Server, Digital Logging Recorder, 
Logging Playback Station 
700/800 MHz P25 Trunked B/U 
Stations 
Remote Control - Multimode 
Antenna System 
Lightening Protection 
UPS 
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FIRST RESTATEMENT OF THE INTERLOCAL AGREEMENT  

FOR THE CONSTRUCTION, IMPLEMENTATION, OPERATION AND 

MAINTENANCE OF 

THE WIDE AREA COMMUNICATIONS SYSTEM 

 

Exhibit C - Service Area   
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FIRST RESTATEMENT OF THE INTERLOCAL AGREEMENT  

FOR THE CONSTRUCTION, ACQUISITION, IMPLEMENTATION, OPERATION 

AND MAINTENANCE OF 

THE WIDE AREA COMMUNICATIONS SYSTEM 
 
 

Exhibit D - BVWACS Associate Standard Terms and Conditions 

 
When using the Brazos Valley Wide Area Communications System (“BVWACS”), BVWACS 

Associate shall abide by all policies, procedures and guidelines established by the BVWACS 

Operating Board, the BVWACS Governing Board, and the terms and conditions of this BVWACS 

Associate Interlocal Cooperation Agreement 

 

BVWACS Associate shall use the BVWACS in a manner consistent with the Standard Operating 

Procedures established by the BVWACS Operating Board and in compliance with applicable Federal 

Communications Commission (“FCC”) regulations and rules.  

 

BVWACS Associate is encouraged to use and improve the interoperation capabilities of the 

BVWACS and to provide input to the BVWACS Managing Entity on the day-to-day operations of 

the BVWACS and development of BVWACS standard operating policies and procedures. 

 

BVWACS Associate shall utilize its sponsoring BVWACS Party as its primary point of contact for 

requests for BVWACS Improvements. 

 

BVWACS Associate shall utilize the BVWACS Managing Entity as its primary point of contact 

when dealing with problems, or to answer questions.  BVWACS Associate shall work in good faith 

with the BVWACS Managing Entity to help resolve problems.   

 

 

BVWACS Associate shall purchase and provide its own subscriber radios and equipment to be used 

on the BVWACS.   The selection and specifications for these radios and equipment must be 

coordinated with the BVWACS Managing Entity so that all radios and equipment purchased are 

compatible with the BVWACS. 
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BVWACS Associate shall ensure that programming for its subscriber equipment that uses the 

BVWACS is consistent with the Standard Operating Procedures established by the BVWACS 

Operating Board. 

 

BVWACS Associate has no right to use the BVWACS if the BVWACS Party entering into this 

BVWACS Associate Interlocal Cooperation Agreement with it is no longer eligible to use the 

BVWACS. 

 

BVWACS Associate is subject to any limitations or restraints on its usage of BVWACS that apply to 

the BVWACS Party entering into this BVWACS Associate Interlocal Cooperation Agreement. 

 

The current term of this BVWACS Associate Interlocal Cooperation Agreement shall not exceed 

the current term of the Interlocal Agreement for Construction, Acquisition, Implementation, 

Operations and Maintenance of a Wide Area Communications System. 

 

BVWACS Associate may be subject to immediate suspension of this BVWACS Associate Interlocal 

Agreement for violation of FCC rules and regulations, individual or repeated violations of the 

BVWACS Standard Operating Procedures, or use of the BVWACS that is determined to be 

inappropriate by the Governing Board. 

  

Upon thirty (30) days written notice that specifies the existence and nature of the default, the 

BVWACS Party sponsoring the BVWACS Associate may automatically terminate the participation 

of BVWACS Associate.  Default results from failure to comply with the BVWACS Associate 

Interlocal Cooperation Agreement, including: 

1. Violation of FCC rules and regulations;  

2. Individual or repeated violations of the BVWACS Standard Operating Procedures; or  

3. Use of the BVWACS that is determined to be inappropriate by the Governing Board. 

BVWACS Associate may avoid termination if the default is cured within thirty (30) days.  If the 

BVWACS Associate begins to cure the default within the thirty (30) day period, the time to cure may 

be extended, at the sole discretion of the sponsoring BVWACS Party, for as long as the BVWACS 

Associate diligently continues to work toward completion of the cure.  
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BVWACS Associate shall ensure that the persons it authorizes to use its radios and equipment are 

trained in the proper use and etiquette for two-way radio communication. 

 

BVWACS Associate shall reimburse the BVWACS Party that is the holder of an FCC license if there 

is any actual or alleged violation of any FCC rule or regulation as a result of any radios or equipment 

that is owned by BVWACS Associate or used by any person associated with BVWACS Associate for 

all costs arising from the actual or alleged violation, including costs and attorneys fees for defense 

against the allegation as well as fines and penalties incurred. 
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FIRST RESTATEMENT OF THE INTERLOCAL AGREEMENT  

FOR THE CONSTRUCTION, ACQUISITION, IMPLEMENTAITON, OPERATION 

AND MAINTENANCE OF 

THE WIDE AREA COMMUNICATIONS SYSTEM 
 
 

Exhibit E – Goals and Objectives 
 
GOALS 
 
The goal of the Brazos Valley Wide Area Communications System is to provide voice radio and 

ultimately data transmission coverage and radio communication interoperability throughout the 

Service Area utilizing Infrastructure and Improvements currently provided by the Parties as well as 

new Infrastructure and Improvements in accordance with this Agreement. 

 

OBJECTIVES 

 

1. The Brazos Valley Wide Area Communications System shall maintain an appropriate reserve 

capacity based on the determination of the Governing Board.   

2. The Brazos Valley Wide Area Communications System shall strive to maintain coverage at 

or above 95% reliability for a portable radio worn on the hip with a speaker collar microphone 

inside a –10db loss building within the Service Area. 

3. To the extent practicable, the Brazos Valley Wide Area Communications System shall 

maintain interoperability with other public safety and governmental radio systems within the Service 

Area, the Brazos Valley Council of Governments area, regionally, statewide, and nationally. 

4. The Brazos Valley Wide Area Communications System shall maintain the performance and 

equipment of the BVWACS at a standard consistent with the developments in technology and the 

needs of the BVWACS Parties. 

5. The Brazos Valley Wide Area Communications System shall research and pursue 

opportunities for assistance for funding the BVWACS through grants and other means. 
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FIRST RESTATEMENT OF THE INTERLOCAL AGREEMENT  

FOR THE CONSTRUCTION, ACQUISITION, IMPLEMENTATION, OPERATION 

AND MAINTENANCE OF 

THE WIDE AREA COMMUNICATIONS SYSTEM 
 
 

Exhibit F – Monthly, Quarterly and Annual Evaluation Factors 
 
 
Maintain system reserve capacity at or above the level approved by the Governing Board. 
 
Maintain coverage at RFP’s coverage specifications. 
 
Report number of minutes of BVWACS non-normal operation. 
 
Report number of system busies. 
 
Report BVWACS Support Vendor response time to system problems. 
 
Develop shared staff performance measures. 
 
Report peak Busy Hour for each month. 
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FIRST RESTATEMENT OF THE INTERLOCAL AGREEMENT  
FOR THE CONSTRCTION, IMPLEMENTATION, OPERATION AND 

MAINTENANCE OF 
THE WIDE AREA COMMUNICATIONS SYSTEM 

 
Exhibit G- Governance, Operation, and Maintenance  Flow Chart  

and Distribution of Board Membership 

BVWACS Managing 
Entity 

Brazos Valley Council of 
Governments 

 
 

BVWACS Operating Board 
 

Bryan - 1 Member, 1 Alternate  
 College Station -  1 Member, 1 Alternate  

 Brenham - 1 Member, 1 Alternate  
Brazos County - 1 Member, 1 Alternate 

Washington County- 1 Member, 1 Alternate 
Texas A & M University – 1 Member, 1 Alternate 

BVWACS Governing Board 
Bryan’s Mayor, or delegate  

College Station’s Mayor or delegate 
Brenham’s Mayor or delegate 

 Brazos County’s Judge or delegate 
Washington County’s Judge or delegate 

Texas A & M’s , Vice President and Associate 
Provost for Information Technology, or delegate 
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FIRST RESTATEMENT OF THE INTERLOCAL AGREEMENT 

FOR THE CONSTRUCTION, ACQUISITION, IMPLEMENTATION, OPERATION 

AND MAINTENANCE OF 

THE WIDE AREA COMMUNICATIONS SYSTEM 

 

Exhibit H – Staffing for BVWACS Program for FY 2014 

 

Radio System Manager (100 %) 
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AGENDA ITEM 16 
 

DATE OF MEETING: August 1, 2013 
 
DEPT. OF ORIGIN: Communications 

DATE SUBMITTED: July 23, 2013 
 
SUBMITTED BY: Pamela R. Ruemke 

MEETING TYPE:                                      CLASSIFICATION:                                        ORDINANCE: 
 
    REGULAR   PUBLIC HEARING   1ST READING 
 
   SPECIAL   CONSENT   2ND READING 
 
   EXECUTIVE SESSION   REGULAR   RESOLUTION 
 
    WORK SESSION 
AGENDA ITEM DESCRIPTION: Discuss and Possibly Act Upon an Interlocal Agreement Between the 
Brazos Valley Council of Governments (BVCOG) and the City of Brenham for E9-1-1 Public Safety Answering 
Point Services and Authorize the Mayor to Execute Any Necessary Documentation 
 
SUMMARY STATEMENT: The Contract for 9-1-1 Services between Commission on State Emergency 
Communications (CSEC) and the Brazos Valley Council of Government (BVCOG) requires the execution of an 
Interlocal Agreement with the City of Brenham; relating to the planning, development, operation and provision of 
9-1-1 service, the use of wireline and wireless 9-1-1 fees and equalization surcharge appropriated to the 
Commission and granted to BVCOG.  The current agreement was signed in 2011 and is terminated August 31, 
2013.  The only changes made from last time are a statement in the ILA about complying with the PSAP 
Guidelines, added a statement under security about not connecting any external device to the 9-1-1 equipment and 
a statement about retaining records for two previous years plus current year.  The interlocal agreement when 
signed is effective as of September 1, 2013 and shall terminate on August 31, 2015. 
 
STAFF ANALYSIS (For Ordinances or Regular Agenda Items): 
A. PROS:  
B. CONS:  
ALTERNATIVES (In Suggested Order of Staff Preference):  
 
ATTACHMENTS: (1.) Copy of Letter from BVCOG; and (3) Copy of Interlocal Agreement Between the 
BVCOG and City of Brenham 
 
FUNDING SOURCE (Where Applicable): N/A 
 
RECOMMENDED ACTION: Approve an Interlocal Agreement between the Brazos Valley Council of 
Governments (BVCOG) and the City of Brenham for E9-1-1 Public Safety Answering Point Services and 
authorize the Mayor to execute any necessary documentation. 
 
APPROVALS: Terry K. Roberts 
 
 

 

191



192



193



194



195



196



197



198



199



200



201



202



203



204



205



206



207



208



209



210



211



212



213



 
AGENDA ITEM 17 

 
DATE OF MEETING:  August 1, 2013 
 
DEPT. OF ORIGIN: Police 

DATE SUBMITTED: July 29, 2013 
 
SUBMITTED BY: Rex Phelps 

MEETING TYPE:                                      CLASSIFICATION:                                        ORDINANCE: 
 
  REGULAR   PUBLIC HEARING   1ST READING 
 
   SPECIAL   CONSENT   2ND READING 
 
   EXECUTIVE SESSION   REGULAR   RESOLUTION 
 
    WORK SESSION 
 
AGENDA ITEM DESCRIPTION: Discuss and Possibly Act Upon the Acceptance of a Donation in the Amount 
of $25,000.00 to the Brenham Police Department and Authorize the Mayor to Execute Any Necessary 
Documentation 
 
SUMMARY STATEMENT: The Pegasus Foundation has offered a donation to the police department for 
$25,000 to assist in needed training and equipment costs.  The same foundation also donated the same amount of 
money to the sheriff’s office.  It was the desire of the foundation to give the generous donation to the area law 
enforcement agencies listed.  The donation money will be placed in the donation account for equipment needs, 
facility needs or training.  The donor only requested the funds be used for law enforcement training, facility or 
equipment needs.  
   
STAFF ANALYSIS (For Ordinances or Regular Agenda Items): 
A. PROS:   These funds will assist the department with rapid response training and equip the department to be 
more effective and efficient when responding to critical incidents.  The donation funds can be used to purchase 
simulated munitions, protective gear, other equipment, etc.     
 
B. CONS:   None identified 
 
ALTERNATIVES (In Suggested Order of Staff Preference): Utilized general fund budgeting 
 
ATTACHMENTS: None 
 
FUNDING SOURCE (Where Applicable):  
Donation 
RECOMMENDED ACTION: Accept a donation in the amount of $25,000.00 to the Brenham Police 
Department and authorize the Mayor to execute any necessary documentation 
 
APPROVALS: Terry K. Roberts 
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AGENDA ITEM 18 

 
DATE OF MEETING: August 1, 2013 
 
DEPT. OF ORIGIN: I.T. 

DATE SUBMITTED: July 26, 2013 
 
SUBMITTED BY: Gary Jeter 

MEETING TYPE:                                      CLASSIFICATION:                                        ORDINANCE: 
 
 X    REGULAR   PUBLIC HEARING   1ST READING 
 
   SPECIAL   CONSENT   2ND READING 
 
   EXECUTIVE SESSION X   REGULAR   RESOLUTION 
 
    WORK SESSION 
AGENDA ITEM DESCRIPTION: Discuss and Possibly Act Upon an Interlocal Cooperation Agreement 
Between the City of Brenham and the Region 6 Education Service Center (ESC6) for the Use of Fiber and 
Installation of Wireless Equipment on a City of Brenham Radio Transmission Tower 
 
SUMMARY STATEMENT:  ESC6 has requested cooperation with the City of Brenham through an ILA on a 
project that will bring broadband internet to rural school districts. The City will allow use of a pair of fiber optic 
cables and installation of wireless equipment on the Communications tower. 
   
STAFF ANALYSIS (For Ordinances or Regular Agenda Items): 
 
A. PROS:   The City’s wireless signal to the Lake Somerville midpoint location would be improved and the City 
will be able to drop the $600.00 per year payment to Central Washington County Water Supply Corporation 
(CWCWSC) for electrical service at the midpoint location.  
 
B. CONS:    
 
ALTERNATIVES (In Suggested Order of Staff Preference):  
 
 
ATTACHMENTS: (1.) ESC6 Wireless Broadband Interlocal Agreement; and (2.) ESC6 Wireless Broadband 
Summary 
 
FUNDING SOURCE (Where Applicable):  
 
RECOMMENDED ACTION: Approve an Interlocal Cooperation Agreement between the City of Brenham and 
the Region 6 Education Service Center (ESC6) for the use of fiber and installation of wireless equipment on a 
City of Brenham Radio Transmission Tower. 
 
APPROVALS: Kyle Dannhaus 
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INTERLOCAL COOPERATION AGREEMENT 
BETWEEN REGION 6 EDUCATION SERVICE CENTER AND CITY OF BRENHAM, TEXAS 

 
 

THE STATE OF TEXAS  } 
     } 
COUNTY OF WASHINGTON } 
 
THIS “Interlocal Agreement between Region 6 Education Service Center and City of Brenham, Texas” 
(“Agreement”) is entered into by and between the State agency and local governmental entities shown 
below as contracting parties, pursuant to the authority granted and in compliance with the provisions of  
the “Interlocal Cooperation Act,” Texas Government Code, Chapter 791. 
 
I. CONTRACTING PARTIES: 
 
State Agency:  Region 6 Education Service Center 
 
Local Governmental Agency:  The City of Brenham, Texas 
 
II. STATEMENT OF SERVICES TO BE PERFORMED: 
 
The City of Brenham (“City” or “party”) will make available to the Region 6 Education Service Center 
(“ESC6” or “party”) space on the City’s Communications tower, located next to the Brenham Police 
Station, to support network access to Independent School Districts in the vicinity of Brenham.  The 
network will make available a WiMax Broadband network in collaboration with Blinn College, Texas 
A&M University, City of Brenham and others. The network will establish a licensed Microwave link 
between locations at Brenham, Longpoint, Somerville and Burton, as shown on Exhibit “A” attached 
hereto and incorporated herein for all purposes.  The City is authorized to use these links to support City 
of Brenham communications requirements including law enforcement, utilities, and other City 
departments. The City is also authorized to use these links to expand the Brazos Valley Area Wide 
Communications System (“BVWACS”) P25 radio network. 
 
The City will provide ESC6 with the non-exclusive use of tower space, sufficient space within the City’s 
communication shed for ESC6 to furnish and install one (1) full rack (ESC6 shall at all times reserve at 
least 10 rack spaces in said rack for City’s use) and reasonable electric power. ESC6’s use of the tower 
space and rack mount space shall be limited to the installation, operation and repair of the following 
equipment: one (1) antenna installed using a drop pipe assembly on the communications tower at a height 
of 150 feet, one (1) full rack radio equipment, adapters, universal power supply, power surge protection, 
and associated mounting equipment, conduits, brackets, wiring, connectors, etc. The City will also 
provide ESC6 use of one pair of fiber optic cable from the Communications tower location to the Blinn 
Student Center. The City of Brenham will supply the electric power necessary for all added equipment at 
the Communications tower location. City makes no representation or warranty with respect to the 
condition of the communications tower and City shall not be liable for any latent or patent defect in the 
communications tower. ESC6 has provided the City with an engineering structure study of the proposed 
equipment installation on the communications tower, and said study contains an opinion of a Texas 
licensed engineer certifying that the communications tower possesses the structural integrity and ability to 
safely bear the weight of the communications equipment and other incidental equipment to be installed by 
the ESC6 on the communications tower. ESC6, at its sole cost and with prior written approval of the City, 
shall install such safety measures and equipment as appropriate to ensure the safety of persons climbing 
on and/or installing the communications equipment and associated equipment on the communications 
tower and related premises.  

 
Interlocal Cooperation Agreement Page 1 of 7 
(2) Brenham - ILA - ESC6  City of Brenham - WiMax Tower Space(7-26-13 Clean v3) 

216



Prior to installation, ESC6 must obtain the City’s written approval of the installation of the 
communications equipment, which must in strict accordance with this Agreement.  
 
At the Central Washington County Water Supply Corporation (“CWCWSC”) Longpoint location the City 
will move its equipment from the existing enclosure into a new weatherproof enclosure provided by 
ESC6. The City will remove the existing enclosure and the 3’x3’ concrete pad on which it is currently 
located. ESC6 will install a new electric meter at the enclosure and will supply and pay for all electric 
power charges for all equipment in the enclosure. The City is authorized to improve its network 
connection to the City’s Lake Somerville location by routing the City’s traffic on the ESC6 equipment. In 
the event a new tower is built in the future on the CWCWSC premises the City will be allowed to install 
its equipment on it at no charge. The City of Brenham will be allowed to utilize services on the WiMax 
network at costs established by the BVCnet network.  
 
ESC6 will fund all equipment, labor and construction of improvements required to complete this 
installation.   Mounting hardware and network equipment specifications will be provided to the City for 
approval prior to the commencement of any installation or construction.  Proof of Insurance meeting the 
requirements provided for in Exhibit “B”, attached hereto and incorporated herein for all purposes, will be 
provided in writing to the City of Brenham by ESC6.  This written proof of insurance will also be 
provided by the sub-contractor that is responsible for the installation and construction.    
 
Each party shall have sole responsibility for the maintenance, operation, repair, and security of its own 
communications equipment and facilities, and shall keep same in good repair and condition during the 
term and all renewals of this Agreement. Each party shall be responsible for repairing any and all damage 
to its communications equipment caused by natural disasters, lightning, wind, rain, fire, weather events, 
acts of God or similar causes. 
 
III. CONTRACT AMOUNT: 
 
 The City and ESC6 acknowledge and agree that the mutual exchange of services and the other terms, 
conditions and obligations contained in this Agreement constitute fair and adequate consideration for the 
services being provided and received by each party, and neither party is entitled any monetary 
compensation from the other party for any services provided pursuant to this Agreement. 
 
IV. TERM OF CONTRACT: 
 
This Contract shall commence on August 1, 2013 and will terminate on December 31, 2018, unless 
terminated earlier as provided for in this Agreement. 
 
V. MISCELLANEOUS  
 
1. Termination.  This Agreement may be terminated at any time by the City of Brenham or ESC6, 
with or without cause, upon ninety (90) days written notice to the other party. Costs of removal of the 
communications equipment and other equipment shall be borne by the equipment owner, and full removal 
of equipment shall be completed within ninety (90) days of date of termination. 
 
2. Texas Law.  This Agreement has been made under and shall be governed by the laws of the State 
of Texas. Exclusive venue for any action, lawsuit, claim, dispute or other legal proceeding concerning or 
arising out of this Agreement shall be in Washington County, Texas. 
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3. Compliance with Laws. ESC6’s operations and all modifications to the equipment installation 
must at all times comply with the terms of this Agreement, all applicable federal, state and local laws and 
ordinances and all amendments thereto.  
 
4. Entire Agreement. This Agreement, together with all Exhibits attached hereto and incorporated 
herein constitute the entire agreement between the parties with respect to the subject matter covered in 
this Agreement There is no other collateral oral or written agreement between the parties that in any 
manner relates to the subject matter of this Agreement.  
 
5. Capacity. Both ESC6 and City represent that they have full capacity and authority to grant all 
rights and assume all obligations they have granted and assumed under this Agreement.  
 
6. Amendment. This Agreement may only be amended by the mutual written agreement signed by 
the parties hereto.  
 
7. Legal Construction; Severability. In the event that anyone or more of the provisions contained 
in the Agreement shall for any reason be held to be invalid, illegal, or unenforceable in any respect, such 
invalidity, illegality, or enforceability shall not affect the other provisions, and the Agreement shall be 
construed as if such invalid, illegal, or unenforceable provision had never been contained in it.  
 
8. Non-waiver. No right or remedy granted herein or reserved to the parties is exclusive of any right 
or remedy herein by law or equity provided or permitted; but each shall be cumulative of every right or 
remedy given hereunder. No covenant or conditions of this Agreement may be waived without consent of 
the parties. It is further agreed that one (1) or more instances of forbearance by either party in the exercise 
of its rights herein shall in no way constitute a waiver thereof.  
 
9. Successors and Assigns. City and ESC6 each bind themselves, their successors, executors, 
administrators and assigns to the other party to this Agreement. Neither City nor ESC6 will assign, sublet, 
subcontract or transfer any interest in this Agreement without the written consent of the other party. No 
assignment, delegation of duties or subcontract under this Agreement will be effective without the written 
consent of City. ESC6 shall not assign, sublet, subcontract, transfer or allow the use of any interest in the 
City’s premises or any use of ESC6’s equipment or facilities, including but not limited to equipment, 
lines or frequencies, on the City’s premises without the prior written consent of City. City's consent may 
be conditioned upon ESC6 successfully obtaining contracts from such third parties wherein those parties 
agree to directly compensate City for all benefits incurred by the use of the premises.  
 
10. Contract Interpretation. Both parties have participated fully in the review and revision of this 
Agreement. Any rule of construction to the effect that ambiguities are to be resolved against the drafting 
party shall not apply to the interpretation of this Agreement  
 
11. Non-exclusive license. ESC6 understands and agrees that this Agreement is a non- exclusive 
license and that the City has the right to grant other user rights to third parties to use the premises.  
 
12. Attorney’s Fees. If any action is brought to enforce, construe or determine the validity of any 
term or provision of this Agreement (whether at the trial court level or any appeal therefrom), the 
prevailing party shall be entitled to reasonable attorney’s fees and costs of the action. 
 
13. Liability and Indemnification. ESC6 SHALL AT ALL TIMES COMPLY WITH ALL LAWS 
AND ORDINANCES AND ALL RULES AND REGULATIONS OF MUNICIPAL, STATE AND 
FEDERAL GOVERNMENT AUTHORITIES RELATING TO THE INSTALLATION, 
MAINTENANCE, HEIGHT, LOCATION, USE, OPERATION, AND REMOVAL OF THE 
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EQUIPMENT AND FACILITIES AUTHORIZED HEREIN. ESC6 SHALL FULLY INDEMNIFY, 
PROTECT AND HOLD HARMLESS THE CITY, ITS OFFICERS, EMPLOYEES, AGENTS, AND 
SERVANTS, OF AND FROM ALL CLAIMS, DEMANDS, AND CAUSES OF ACTIONS OF EVERY 
KIND AND CHARACTER, INCLUDING THE COST OF DEFENSE THEREOF, FOR ANY INJURY 
TO, INCLUDING DEATH OF, PERSONS AND ANY LOSSES FOR DAMAGES TO PROPERTY 
CAUSED BY OR ALLEGED TO BE CAUSED, ARISING OUT OF, OR ALLEGED TO ARISE OUT 
OF, EITHER DIRECTLY OR INDIRECTLY OR IN CONNECTION WITH THIS AGREEMENT OR 
THE ACTIVITIES TO BE PERFORMED HEREUNDER, WHETHER OR NOT SAID CLAIMS, 
DEMANDS, CAUSES OF ACTIONS ARE CAUSED BY THE NEGLIGENCE OF THE CITY, ITS 
OFFICERS, EMPLOYEES, AGENTS, OR SERVANTS, OR WHETHER IT WAS CAUSED BY 
CONCURRENT NEGLIGENCE OF THE CITY AND A PARTY TO THIS AGREEMENT, OR 
WHETHER IT WAS CAUSED BY CONCURRENT NEGLIGENCE OF THE CITY AND SOME 
OTHER THIRD PARTY.  
 
ESC6 represents and warrants that its use of the tower space and rack space and other premises herein 
will not generate any hazardous substance, and it will not store or dispose on the premises nor transport to 
or over the premises any hazardous substance. ESC6 FURTHER AGREES TO INDEMNIFY, PROTECT 
AND HOLD HARMLESS THE CITY, ITS OFFICERS, EMPLOYEES, AGENTS, AND SERVANTS, 
FROM AND AGAINST ANY DAMAGE, LOSS, OR EXPENSE OR LIABILITY RESULTING FROM 
THE GENERATING, RELEASING, STORAGE OR DISPOSAL OF SUCH HAZARDOUS 
SUBSTANCES BY ESC6, ITS OFFICERS, EMPLOYEES, AGENTS, CONTRACTORS, OR 
SERVANTS, INCLUDING ALL ATTORNEY FEES, COSTS AND PENALTIES INCURRED AS A 
RESULT THEREOF.  
 
"Hazardous substance" shall be interpreted broadly to mean any substance or material defined or 
designated as hazardous or toxic waste, hazardous or toxic material, hazardous or toxic or radioactive 
substance, or other similar term by any federal, state or local environmental law, regulation or rule 
presently in effect or promulgated in the future, as such laws regulations or rules may be amended from 
time to time; and it shall be interpreted to include, but not be limited to, any substance which after release 
into the environment will or may reasonably be anticipated to cause sickness, death, or disease. 
 
14. Notice. All notices to the parties shall be in writing and shall be sent by certified or registered 
mail, or hand delivered, to the respective representatives for the parties as designated below and shall be 
deemed given when received at the address of the parties set forth below, or when received in person if 
hand delivered: 
  
City of Brenham:  
City of Brenham 
P.O. Box 1059  
Brenham, Texas 77834-1059 
 
ESC6: 
_______________________________________ 
_______________________________________ 
_______________________________________ 
_______________________________________ 
 
The undersigned contracting party, ESC6, does hereby certify that:  (1) the services specified above are 
necessary and authorized for activities that are properly within the statutory functions and programs of the 
affected agency of State Government, and (2) the services, materials, or equipment contracted for are not 
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required by Section 21 of Article XVI of the Constitution of Texas to be supplied under contract given to 
the lowest responsible bidder. 
 
ESC6 further certifies that it has the authority to contract for the above services by authority granted in 
Texas Education Code Chapter 86 and the Current Appropriations Act. 
 
The undersigned parties bind themselves to the faithful performance of this Agreement. 
 
 
 
Region 6 Education Service Center              City of Brenham, Texas 
 
____________________________    ___________________________ 
Name:        Milton Y. Tate, Jr., Mayor 
Title: 
 
 
____________________________    ___________________________ 
Date        Date 
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EXHIBIT “A” 

ESC6 WIRELESS PROJECT  
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EXHIBIT “B” 

 
INSURANCE 

 
ESC6 shall keep in full force and effect during the terms of this Agreement insurance in the 
following types and minimum amounts:  
 
TYPE       AMOUNT 
 
Worker's Compensation or   Statutorily required or as the agreed by City 
equivalent if approved by the City 
 
Employer's Liability     $1,000,000.00 
 
Comprehensive General Liability   Combined Single Limit 
Including Contractual Liability,   $1,000,000.00 per occurrence 
Premises/Operations, Personal Injury   $1,000,000.00 aggregate 
Liability 
 
*Comprehensive Automobile Liability,   Bodily Injury: 
 Including Owned, Non-owned, and   $250,000.00 per person 
Hired Car Coverage *(applicable only  $500,000.00 aggregate 
If vehicles are used on Premises)   Property Damage: 
       $500,000.00 per occurrence 
       $500,000.00 aggregate 
 
All insurance policies shall be subject to the examination and approval of City for their adequacy 
as to form and content, form of protection, and insurance company. ESC6 shall furnish copies of 
the policies or certificates of insurance to City plainly and clearly evidencing the terms of such 
insurance prior to ESC6 commencing activities under this Agreement, and thereafter new 
certificates or policies prior to the expiration date of any prior certificate or policy.  ESC6 
understands that it is its sole responsibility to provide this necessary information and that failure 
to timely comply with the requirements of these insurance requirements shall be a cause for 
termination of this Agreement.  ESC6 shall maintain said insurance with insurance underwriters 
authorized to do business in the State of Texas satisfactory to City. All policies required by this 
article shall also contain the following provisions:  
1. City of Brenham, Texas named as an additional insured.  
2. Policy terms shall provide that such insurance shall not be canceled or materially changed 
without a minimum of thirty (30) days advance notice in writing to the City of Brenham, Texas. 
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ESC6 Wireless Broadband ILA Summary 
 
Background: 
 
The City of Brenham has a phone, a video surveillance camera and several pumps and SCADA 
equipment to monitor the water intake location at Somerville Lake. The Gay Hill Ridge blocks 
direct line-of-sight connectivity from the City’s various towers. Because of this, a number of 
years ago the City made an agreement with Central Washington County Water Supply 
Corporation (CWCWSC) for the right to house a small equipment enclosure and a 30’ tower 
on their property on the ridge. This location serves as a midpoint antenna relay from the 
Jeffries Water Tower to the water intake location at Somerville Lake. The annual lease 
payment is $1.00 and the city is billed $600.00 per year for electricity usage. The city has four 
radio antennas installed on the 30’ tower which allows a phone and video camera, as well as 
SCADA equipment data to be monitored and accessed from the City’s network.   
 
Proposal: 
 
The Region 6 Educational Service Center (ESC6) is trying to provide increased bandwidth for 
rural school districts. They are proposing a joint effort project between ESC6, Texas A&M 
University, Blinn College and the City of Brenham to bring broadband internet to the 
Somerville and Burton independent school districts. The City of Brenham has been asked to 
1.) allow an ESC6 radio antenna to be installed 150’ up on the Communications radio tower 
next to the Police Station, 2.) allow use of rack space in the communications hut next to the 
tower, 3.) provide power to the equipment in this rack, 4.) allow use of a pair of existing fiber 
optic cables from the tower to the Blinn College Server Room. ESC6 has obtained CWCWSC’s 
approval to install a power meter, an additional pad and enclosure and equipment to be 
installed at the Somerville Lake Midpoint location adjacent to the city’s existing wireless 
equipment. The City will remove its existing pad and enclosure at the midpoint. The City’s 
existing equipment will be moved into the new enclosure. ESC6 will assume all power charges 
at the CWCWSC location. Other than a few man hours to terminate the fiber and reconnect to 
the new antenna, a slight monthly increase in power consumption at the Communications 
hut, no additional costs should occur to the City. The $600.00 per year electricity usage fee 
paid to CWCWSC will also be dropped. After meeting with ESC6, Blinn and CWCWSC officials 
the City requested that ESC6 pay for an engineering study of the Communications Tower to 
ensure that the tower will not be adversely affected by the additional antenna weight. ESC6 
supplied this tower study to the City. All other labor and expenses (including groundwork, 
trenching, electrical, etc.) are to be paid for by ESC6. 
 
 
Benefit to the City: 
 
The City’s antennas at the midpoint location are not at optimum height, so the signal strength 
is not as strong as we would like. Occasionally there are small connectivity problems. By 
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routing our network traffic through the new ESC6 antennas from the communications tower 
to the midpoint the City will gain increased signal strength which will provide a higher level of 
network availability to the lake equipment.  
 
 
Recommendation:   
 
The City staff’s recommendation is to enter into the agreement with ESC6. The added signal 
strength to the remote lake location is worth the small costs associated with the ILA. Signing 
the ILA will show the City’s continued willingness to cooperate toward the common good 
with other governmental and educational agencies.  
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AGENDA ITEM 19 
 

DATE OF MEETING: August 1, 2013 
 
DEPT. OF ORIGIN: Administration 

DATE SUBMITTED: July 29, 2013 
 
SUBMITTED BY: Terry K. Roberts 

MEETING TYPE:                                      CLASSIFICATION:                                        ORDINANCE: 
 
    REGULAR   PUBLIC HEARING   1ST READING 
 
   SPECIAL   CONSENT   2ND READING 
 
   EXECUTIVE SESSION   REGULAR   RESOLUTION 
 
    WORK SESSION 
 
AGENDA ITEM DESCRIPTION: Section 551.072, Texas Government Code – Deliberation Regarding Real 
Property –Discussion Regarding the Purchase of Real Estate for Future Municipal Improvements 
  
SUMMARY STATEMENT: Executive Session Discussion. 
 
STAFF ANALYSIS (For Ordinances or Regular Agenda Items): 
 

A. PROS:   
 

B. CONS:    
 
ALTERNATIVES (In Suggested Order of Staff Preference):  
 
ATTACHMENTS: None. 
 
FUNDING SOURCE (Where Applicable):  
 
RECOMMENDED ACTION: Discussion Only 
 
APPROVALS: Terry K. Roberts 
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AGENDA ITEM 20 

 
DATE OF MEETING: August 1, 2013 
    
DEPT. OF ORIGIN: Administration 

DATE SUBMITTED: July 29, 2013 
 
SUBMITTED BY: Terry K. Roberts 

MEETING TYPE:                                      CLASSIFICATION:                                        ORDINANCE: 
 
    REGULAR   PUBLIC HEARING   1ST READING 
 
   SPECIAL   CONSENT   2ND READING 
 
   EXECUTIVE SESSION   REGULAR   RESOLUTION 
 
    WORK SESSION 
 
AGENDA ITEM DESCRIPTION: Discuss and Possibly Act Upon the Purchase of Real Estate for Future 
Municipal Improvements  
 
SUMMARY STATEMENT:  As discussed in Executive Session.   
 
STAFF ANALYSIS (For Ordinances or Regular Agenda Items): 
 
A. PROS:    
B. CONS:  
  
ALTERNATIVES (In Suggested Order of Staff Preference):  
 
ATTACHMENTS:   
 
FUNDING SOURCE (Where Applicable): N/A 
 
RECOMMENDED ACTION: Approve the purchase of real estate for future municipal improvements. 
 
APPROVALS:  Terry K. Roberts 
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